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General Conditions1. General Provisions1.1 DefinitionsIn the Conditions of Contract (“these Conditions”), which include Particular Conditions andthese General Conditions, the following words and expressions shall have the meaningsstated.  Words indicating persons or parties include corporations and other legal entities,except where the context requires otherwise.1.1.1 The Contract1.1.1.1 “Contract” means the Contract Agreement, these Conditions, the SPRQ, theEmployer’s Requirements, the Contractor’s Proposal and the furtherdocuments (if any) which are listed in the Contract Agreement.1.1.1.2 “Contract Agreement” means the main contractual document so namedcontaining signatures of the Employer and the Contractor.1.1.1.3 “Employer's Requirements” means the documents in Annex 1 forming partof the set entitled “Employer’s Requirements”, which for the purpose of thisContract  also include the set entitled “Design Documents”, “Surveys”,“Long Lead Packages Purchased by Employer (for info)” and “NDT Package(for info)”, the list of amendments, and any additions and modifications tosuch documents in accordance with the Contract. Such documents specify thepurpose, scope, design and other technical criteria of the Works.1.1.1.4 “Contractor's Proposal” means the document entitled proposal, which theContractor submitted during the Tender, as included in the ContractAnnex 9.1.1.1.5 “Scope of Work” means the document entitled ”Scope of Work for GeneralContractor – LOT II” forming part of the Employer’s Requirements, and anyadditions and modifications to such document in accordance with theContract.1.1.1.6 “Drawings” means the set entitled “Design Documents” forming part of theEmployer’s Requirements, as included in the Contract, and any additionaland modified drawings issued by (or on behalf of) the Employer inaccordance with the Contract.1.1.1.7 “SPRQ” means the document entitled “Schedule of Prices, Rates andQuantities” forming Annex No. 2 to the Contract.1.1.1.8 “Schedule of Hourly Rates” means the document entitled “Schedule ofHourly Rates” forming Annex No. 2 to the Contract.1.1.1.9 “Tender” means the “ [●]”HP PIPELINE DN1400 CONSTRUCTIONWORKS, NODE KATEŘINSKÝ POTOK - LINE VALVE STATIONMALMĚŘICE (LOT I.), LINE VALVE STATION MALMĚŘICE – NODEPŘIMDA (LOT II.), (“CAPACITY4GAS” PROJECT)“ tender procedure, IDNo.  [●]T2019-001264, Ref. No.  [●]VZ0064189, announced by the Employeron  [●]February 15, 2019.1.1.1.10“Inspection and Test Plan” means the document to be elaborated by theContractor in accordance with the Inspection Requirements for General6



Contractor, and the Requirements on Quality Management for GeneralContractor, both forming part of the Employer’s Requirements, and pursuantto Clause 2.5 of the Contract Agreement and is subject to Employer’sapproval pursuant to Sub-Clause 5.2 [Contractor’s Documents].1.1.1.11 “General Technical Requirements” means the document so named whichis comprised in the Employer’s Requirements, providing an overalldescription of the Project, its execution and summarize the key data of theProject, all in particular in relation to the Pipeline.1.1.1.12“Interface Report” means the document so named which is comprised in theEmployer’s Requirements, setting out the various interfaces between theContractor and the Employer, other Pipeline construction works contractorsor other suppliers of equipment.1.1.2 Parties and Persons1.1.2.1 “Party” means the Employer or the Contractor, as the context requires.1.1.2.2 “Employer” means the person named as employer in the Contract Agreementand the legal successors in title to this person.1.1.2.3 “Contractor” means the person(s) named as contractor in the ContractAgreement and the legal successors in title to this person(s).1.1.2.4 “Employer’s Representative” means the person named by the Employer inthe Contract or appointed from time to time by the Employer under Clause 3[The Employer’s Representative], who acts on behalf of the Employer.1.1.2.5 “Contractor’s Representative” means the person named by the Contractorin the Contract or appointed from time to time by the Contractor under Sub-Clause 4.3 [Contractor’s Representative], who acts on behalf of theContractor.1.1.2.6 “Employer’s Personnel” means the Employer’s Representative, theassistants referred to in Sub-Clause 3.2 [Other Employer’s Personnel] and allother staff, labour and other employees of the Employer, Other Employer’sContractors and any other personnel notified to the Contractor, by theEmployer, as Employer’s Personnel.1.1.2.7 “Contractor’s Personnel” means the Contractor’s Representative and allpersonnel whom the Contractor utilises on Site, who may include the staff,labour and other employees of the Contractor and of each Subcontractor; andany other personnel assisting the Contractor in the execution of the Works.1.1.2.8 “Subcontractor” means any person named in the Contractor’s Proposal as asubcontractor, or any person appointed by the Contractor as a subcontractorand approved by the Employer, for a part of the Works; and the legalsuccessors in title to each of these persons.1.1.2.9 “Site Manager” means person appointed under Sub-Clause 4.3 [Contractor’sRepresentative].1.1.2.10 “FIDIC” means the Fédération Internationale des Ingénieurs-Conseils, theinternational federation of consulting engineers. 7



1.1.2.11 “Key Personnel” means specific Contractor’s Personnel who are so namedin the Contractor’s Proposal.1.1.3 Dates, Tests, Periods and Completion1.1.3.1 “Base Date” means the date of signature of the Contract Agreement.1.1.3.2 “Commencement Date” means the date notified in the Notice to Proceedunder Clause 3.2 of the Contract Agreement.1.1.3.3 “Time for Completion” means the times for completing the Works underSub-Clause 8.2 [Time for Completion], as stated in Clause 3.1 of the ContractAgreement (with any extension under Sub-Clause 8.4 [Extension of Time forCompletion]).1.1.3.4 “Tests on Completion” means the tests which are specified in the Contract,the Inspection and Test Plan or agreed by both Parties or instructed as aVariation, and which are carried out under Clause 9 [Tests on Completion]before the Works are taken over by the Employer.1.1.3.5 “Preliminary Taking-Over Certificate” means the certificate issued underClause 5.1(c) of the Contract Agreement and Sub-Clause 10.1 [PreliminaryTaking Over of the Works and Final Taking Over of the Works].1.1.3.6 “Taking-Over Certificate” means a certificate issued under Clause 10[Employer’s5.1(d) of the Contract Agreement and Clause 10.1 [PreliminaryTaking Over of the Works and Final Taking Over of the Works].1.1.3.7 “Notice to Proceed” means each notice from the Employer to the Contractorunder Clause 3.2 of the Contract Agreement specifying the CommencementDate for the relevant Works.1.1.3.8 “Defects Notification Period” means the period for notifying defects in theWorks under Sub-Clause 11.1 [Completion of Outstanding Work andRemedying Defects], as stated in Clause 6.1 of the Contract Agreement (withany extension under Sub-Clause 11.3 [Extension of Defects NotificationPeriod]).1.1.3.9 “Performance Certificate” means the certificate issued under Sub-Clause11.9 [Performance Certificate].1.1.3.10“day” means a calendar day and “year” means 365 days.1.1.3.11“Punch List” means a document containing type A and type B defects asmore closely specified in Section 2.17.2 of the General TechnicalRequirements.1.1.3.12 “Prohibited Act” means any of:(a) offering, accepting, giving or agreeing to give, receiving oragreeing to receive (directly or indirectly) to or from any official orother third party any gift, payment or consideration of any kind as aninducement or reward for the purpose of:(1) influencing any act or decision of an official in that person’sofficial capacity, 8



(2) inducing an official to do or omit to do any act in violation ofthat person’s lawful duty,(3) securing any improper advantage in relation to the project orthe Contract, or(4) showing favour or disfavour to any person in relation to theproject or the Contract,(b) committing any offence under any applicable Laws concerningfraudulent acts, and(c) activity in relation to the Project that could result in a violation of anyapplicable Laws, including being party to any anti-competitiveactivities, kickbacks or bribery, and any activities prohibited underthe OECD Convention on Combating Bribery of Foreign PublicOfficials in International Business Transactions, or any applicableanti-bribery laws that prohibit such activities.1.1.3.13“Spare Parts” means the spare parts, consumables, re-agents, catalysts and/orother items specified in the Employer’s Requirements, and any optional oradditional spare parts under any Variation.1.1.3.14“14-Month Scenario” means the time schedule for the completion of theWorks specified in Clause 3.1 a) of the Contract Agreement, including themobilization works of the Contractor prior to the commencement of theactual construction of the Pipeline.1.1.3.15“12-Month Scenario” means the time schedule for the completion of theWorks specified in Clause 3.1 b) of the Contract Agreement, including themobilization works of the Contractor prior to the commencement of theactual construction of the Pipeline.1.1.3.16 “11-Month Scenario” means the time schedule for the completion of theWorks specified in Clause 3.1 c) of the Contract Agreement, including themobilization works of the Contractor prior to the commencement of theactual construction of the Pipeline.1.1.3.161.1.3.17 “Scenario” means either the 14-Month Scenario, or 12-MonthScenario or 11-Month Scenario.1.1.4 Money and Payments1.1.4.1 “Accepted Contract Amount” means the amount accepted in the Tender forthe execution and completion of the Works and the remedying of any defectsand stated in Clause 4.1 of the Contract Agreement for the 12-MonthScenario.1.1.4.2 “Contract Price” means the price defined in Clause 4.1 of the ContractAgreement for the Scenario selected by the Employer, and includesadjustments in accordance with the Contract. 9



1.1.4.3 “Cost” means all expenditure reasonably incurred (or to be incurred) by theContractor, whether on or off the Site, excluding overhead or similar chargesand profit.1.1.4.4 “Final Payment Certificate” means the payment certificate issued underSub-Clause 14.13 [Issue of Final Payment Certificate].1.1.4.5 “Final Statement” means the statement defined in Sub-Clause 14.11[Application for Final Payment Certificate].1.1.4.6 “Foreign Currency” means a currency in which part (or all) of the ContractPrice is payable, but not the Local Currency.1.1.4.7 “Interim Payment Certificate” means a payment certificate issued underClause 14 [Contract Price and Payment], other than the Final PaymentCertificate.1.1.4.8 “Local Currency” means the currency of the Country.1.1.4.9 “Payment Certificate” means a payment certificate issued under Clause 14[Contract Price and Payment].1.1.4.10 “Termination Payment Table” means the table with the pre-agreedtermination payments forming Annex No. 3 to the Contract.1.1.4.11“Statement” means a statement submitted by the Contractor as part of anapplication, under Clause 14 [Contract Price and Payment], for a paymentcertificate.1.1.4.12 “Payment Milestone” means any of the payment milestones, as stated inClause 3.1 of the Contract Agreement.1.1.4.13 “VAT Act” means the Czech Act No. 235/2004 Coll., on value added tax, asamended.1.1.5 Works and Goods1.1.5.1 “Contractor’s Equipment” means all apparatus, machinery, vehicles andother things required for the execution and completion of the Works and theremedying of any defects.  However, Contractor’s Equipment excludesTemporary Works, Employer’s Equipment (if any), Plant, Materials and anyother things intended to form or forming part of the Permanent Works.1.1.5.2 “Goods” means Contractor’s Equipment, Materials, Plant and TemporaryWorks, or any of them as appropriate.1.1.5.3 “Materials” means things of all kinds (other than Plant) intended to form orforming part of the Permanent Works, including the supply-only materials (ifany) to be supplied by the Contractor under the Contract.1.1.5.4 “Permanent Works” means the permanent works of the Pipeline to beexecuted by the Contractor under the Contract.1.1.5.5 “Plant” means the apparatus, machinery and vehicles intended to form orforming part of the Permanent Works.1.1.5.6 “Employer’s Plant and Materials” means the plant and materials listed inSection 2.9 of the General Technical Requirements and further specified in10



the set contained in the Employer’s Requirements and entitled “Long LeadPackages Purchased by Employer (for info)”, which shall be provided by theEmployer to the Contractor for the purpose of the execution of the Works andwhich are intended to form or forming part of the Permanent Works.1.1.5.7  “Temporary Works” means all temporary works of every kind (other thanContractor’s Equipment) required on Site for the execution and completion ofthe Permanent Works and the remedying of any defects.1.1.5.8 “Works” mean the whole of the work of the construction of the Pipeline tobe executed by the Contractor on Site in accordance with the Contract, whichis to be handed over to the Employer, including the Permanent Works and theTemporary Works, or either of them as appropriate, the Services, theDocumentation, and all other related work, as more closely specified inClause 2.1 of the Contract Agreement and the Employer’s Requirements.1.1.5.9 “Early Works” means all the activities concerning the design works,prefabrication, procurement of Goods, mobilisation of machinery andequipment, welding qualifications and all other activities within the Scope ofWork not requiring the issuance of the Joint Permit, provided  that withrespect to communication and other dealings with landowners affected by theWorks a consent by the Employer is required.1.1.5.10“Project” means the project named “Capacity4Gas - DE/CZ”, which includesa pipeline between the Distribution Node Kateřinský potok and theDistribution Node Přimda (excluding this station), Czech Republic,comprising of two lots.1.1.5.11“Pipeline” means a pipeline between the Line Valve Station TU53S –Malměřice (excluding this station) andto the Distribution Node Přimda(excluding this station), Czech Republic, which corresponds to lot II of theProject.1.1.5.12”Detail Design” means the complete set of the part of the technicaldocumentation developed by the Contractor on the basis of basic design ofthe Employer which is contained in the Employer’s Requirements and whichfulfils the requirements of Annex No. 12, and approved by the Employer forimplementation in the Works performance as the operative design(documentation) and shop drawings of the Pipeline.1.1.5.13“Other Employer’s Contractors” means, primarily, the contractorperforming the inspection and testing (such as NDT testing) and the suppliersof the Employer’s Plant and Materials.1.1.5.14 “Line Valves Stations” mean all the line valves stations specified in theEmployer’s Requirements.1.1.5.15“Crossings” mean all the crossings specified in the Employer’sRequirements.1.1.6 Other Definitions1.1.6.1 “Contractor’s Documents” means the calculations, computer programs andother software, drawings, manuals, models and other documents of atechnical nature (if any) supplied by the Contractor under the Contract. 11



1.1.6.2 “Country” means the country in which the Site (or most of it) is located,where the Permanent Works are to be executed.1.1.6.3 “Employer’s Equipment” means the apparatus, machinery and vehicles (ifany) made available by the Employer for the use of the Contractor in theexecution of the Works, as stated in the Employer’s Requirements; but doesnot include Plant which has not been taken over by the Employer.1.1.6.4 “Force Majeure” is defined in Clause 19 [Force Majeure].1.1.6.5 “Laws” means all national (or state) legislation, statutes, ordinances andother laws, and regulations and by-laws of any legally constituted publicauthority.1.1.6.6 “Performance Security” means the security under Sub-Clause 4.2[Performance Security].1.1.6.7 “Site” means the places where the Permanent Works are to be executed andto which Plant and Materials are to be delivered, and any other places as maybe specified in the Contract as forming part of the Site.1.1.6.8 “Unforeseeable” means not reasonably foreseeable by an experiencedcontractor by the date for submission of the Tender.1.1.6.9 “Variation” means any change to the Works, which is instructed or approvedas a variation under Clause 13 [Variations and Adjustments].1.1.6.10“Services” means any or all of the Services to be performed by theContractor under the Contract, including inspection, technical representation,erection, installation and commissioning of Employer’s Plant and Materials,supervision, construction, training, assistance with trial operation and otherservices described in the Employer’s Requirements.1.1.6.11“Recognised Good Practice” means the skill, care and diligence of acontractor seeking in good faith to perform his contractual obligations and inso doing and in the general conduct of his undertakings observing and/orexercising the degree of skill, care, diligence, prudence and foresight thatwould reasonably and ordinarily be exercised by a skilled and experiencedinternational contractor in relation to his practices, methods, techniques,specifications and/or standards (whether in respect of design, engineering,performance, safety, workmanship, equipment or otherwise) engaged in thesame type of undertaking under the same or similar circumstances andconditions to the Works.1.1.6.12“Affiliate” means any entity controlled by a Party, controlling a Party orcontrolled by the same entity which also controls a Party. The term controlshall mean the situation whereby the controlling entity can effectivelyexercise a decisive influence over the controlled entity.1.1.6.13“Advance Payment Guarantee” means a guarantee specified in Sub-Clause14.2[Advance Payment].1.1.6.14“Joint Permit” means in Czech “společné územní rozhodnutí a stavebnípovolení” or other permits required by the Czech authorities to perform theWorks. 12



131.1.6.15“Delivery Plan” means a time plan for the delivery and hand-over of theEmployer’s Plant and Materials to be agreed between the Contractor, third-party suppliers and Employer under Sub-Clause 4.20[Employer’s Equipment,Free-Issue Material and Employer’s Plant and Materials] and approved bythe Employer.1.1.6.16“Mechanical Completion Certificate” means the certificate issued underClause 5.1(a) of the Contract Agreement and Sub-Clause 9.1 [Tests onCompletion].1.1.6.17“Ready for Commissioning Certificate” means the certificate issued underClause 5.1(b) of the Contract Agreement and Sub-Clause 9.1 [Tests onCompletion].1.1.6.18 “Trial Operation Permit” means in Czech “povolení zkušebního provozu”or other permits required by the Czech authorities to commence the trialoperation of the Works in accordance with the applicable Laws.1.1.6.19“Final Operation Permit” means in Czech “kolaudační souhlas” or otherpermits required by the Czech authorities to operate the Works in standardbusiness operation mode in accordance with the applicable Laws.1.1.6.20“Start-Up Committee” means the committee composed by the Employer’sPersonnel and other parties (if applicable), as specified in the Employer’sRequirements.1.1.6.21 “TOZA” means in Czech “technicko-organizační zajištění akce” to beprovided by the Employer to the Contractor in due course before thecommencement of the Works on the pipeline system.1.1.6.22 “Project Execution Plan” means the programme to be elaborated by theContractor and submitted under Sub-Clause 8.3 [Programme];1.1.6.23  “PHSE Plan” means the project health and safety plan to be elaboratedby the Contractor in accordance with Clause 2.6 of the Contract Agreement.1.1.6.24  “Existing Authorities’ Statements” means documentation and otherinformation obtained by the Employer from public authorities and otherstakeholders, as contained in the ROW Requirements on or before  [●]1March26, 2019.1.1.6.25 “New Authorities’ Statements” means documentation and otherinformation obtained by the Employer from public authorities and otherstakeholders, as provided by the Employer to the Contractor for the purposesof this Contract starting from  [●]March 27, 2019.1.1.6.26 “ROW Requirements” mean the summary requirements made by landowners and occupiers, public authorities and other stakeholders of the landplots where the Site is located or adjoining land plots, which is contained inAnnex No. 10.1.1.6.27 “Vendor List” means the long list of possible vendors and/or suppliers ofthe Contractor for the purposes of this Contract approved by the Employer orprovided in the Contractor’s Proposal.1 Currently provided as of the day of the publication of the Tender. These statements will be updated during the Tender.



1.1.6.28 “List of Clarifications” means the list of clarifications provided by theEmployer before the Base Date and attached as  [●] to the Employer’sRequirements.1.1.6.271.1.6.29 “Employer’s Site Data” means that data concerning the Sitedetailed in the surveys forming part of the Employer’s Requirements.1.2 InterpretationIn the Contract, except where the context requires otherwise:(a) words indicating one gender include all genders;(b) words indicating the singular also include the plural and words indicating theplural also include the singular;(c) provisions including the word “agree”, “agreed” or “agreement” require theagreement to be recorded in writing;(d) “written” or “in writing” means hand-written, type-written, printed orelectronically made, and resulting in a permanent record;(e) “including” means “including without limitation”, and the terms“include”, “includes” and “included” have a corresponding meaning;(f) references to persons include firms, corporations and any otherorganisation having legal capacity; and(g) any reference in this Contract to any other agreement or contract,is deemed to include a reference to that other agreement, as amended orrestated from time to time.The marginal words and other headings shall not be taken into consideration in theinterpretation of these Conditions.Where the Contract refers to payment of profit to the Contractor or includes the expression“Cost plus reasonable Profit”, such profit shall be the profit stated in Clause 4.7 of theContract Agreement.1.3 CommunicationsApprovals, certificates, consents and determinations shall not be unreasonably withheld ordelayed.  When a certificate is issued to a Party, the certifier shall send a copy to the otherParty.1.4 [Not Used]1.5 Priority of DocumentsThe documents forming the Contract are to be taken as mutually explanatory of one another.For the purposes of interpretation, the priority of the documents shall be in accordance withthe following sequence:(a) the Contract Agreement,(b) these Conditions, 14



(c) Appendix A to the Annex No. 1 – List of ClarificationsList of Amendmentsto the Employer’s Requirements;(d) Annex No. 1 – Employer’s Requirements;(e) Annex No. 2 – SPRQ and Schedule of Hourly Rates;(f) Annexes No. 3 – 8 and 10 – 12, and(g) Annex No. 9 – Contractor's Proposal and any other documents forming partof the Contract.If an ambiguity or discrepancy is found in the documents, the Employer shall issue anynecessary clarification or instruction.1.6 [Not used]1.7 AssignmentNeither Party shall assign the whole or any part of the Contract or any benefit orinterest in or under the Contract.  However, either Party:(a) may assign the whole or any part with the prior agreement of the other Party,at the sole discretion of such other Party, and(b) may, as security in favour of a bank or financial institution, assign its right toany moneys due, or to become due, under the Contract.Notwithstanding the above, the Employer may transfer its rights and obligations under theContract to any of its Affiliates and without further Contractor consent at any moment so longas the assignee provides a sufficient payment security (such as a contract on the transfer ofprofit and loss concluded between the Affiliate and the Employer or a holding company).Further, the Contractor shall inform the Employer in advance of any change of control of theContractor, together with the identification of relevant parties. For the avoidance of doubt, theaforementioned does not apply to changes of control over the Contractor in case the newlycontrolling entity would qualify as Contractor’s Affiliate before the change of control occurs.1.8 Care and Supply of DocumentsEach of the Contractor’s Documents shall be in the custody and care of the Employer.  Unlessotherwise stated in the Contract, the Contractor shall supply to the Employer four hardcopiesof each of the Contractor’s Documents and one copy on a CD/DVD/USB.The Contractor shall keep, on the Site, a copy of the Contract, publications named in theEmployer's Requirements, the Contractor’s Documents, and Variations, operative logbooks,health and safety and fire safety documents, overview of types and quantities of chemicalsubstances and their security logbooks, overview of types and quantities of waste produced,and other communications given under the Contract. The Employer’s Personnel shall have theright of access to all these documents at all reasonable times.If a Party becomes aware of an error or defect of a technical nature in a document which wasprepared for use in executing the Works, the Party shall promptly give notice to the otherParty of such error or defect. 15



1.9 Errors in the Employer’s RequirementsNotwithstanding the below, by signing of the Contract, the Contractor shall be deemed tohave scrutinized the Employer’s Requirements (including the basic design) as existing as ofthe Base Date and it shall not be entitled to claim for an extension to the Time for Completionor an adjustment to the Contract Price in the event that any errors, omissions, discrepancies ornon-compliances are subsequently discovered.The Contractor shall scrutinise the Employer’s Requirements. At the latest thirty (30) daysfrom the Base Date, the Contractor shall give notice to the Employer of any error, omission,discrepancy or non-compliance found in the Employer's Requirements. After receiving thisnotice, the Employer shall determine whether Clause 13 [Variations and Adjustments] shallbe applied, and shall give notice to the Contractor accordingly. For the avoidance of doubts,the Contractor shall not be entitled to claim extension of the Time for Completion andpayment of Costs in relation to any error, omission, discrepancy or non-compliance in theEmployer's Requirements not identified within thirty (30) days from the Base Date. TheContractor shall not be required to verify the specification of the Employer’s Plant andMaterials.If the Contractor suffers delay and/or incurs Cost as a result of requirements stated in the JointPermit or requirements stated in the New Authorities’ Statements, which materially deviatefrom the Existing Authorities’ Statements or the Contract, the Contractor shall give notice tothe Employer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:(a) an extension of time for any such delay, if completion is or will be delayed, underSub-Clause 8.4 [Extension of Time for Completion], and(b) payment of any such Cost plus reasonable profitProfit, which shall be included inthe Contract Price.After receiving this notice, the Employer shall proceed in accordance with Sub-Clause 3.5[Determinations] to agree or determine (x) whether and (if so) to what extent the error couldnot reasonably have been so discovered, and (y) the matters described in sub-paragraphs (a)and (b) above related to this extent.1.10 Employer’s Use of Contractor’s DocumentsAs between the Parties, the Contractor shall retain the copyright and other intellectualproperty rights in the Contractor’s Documents and other design documents made by (or onbehalf of) the Contractor.The Contractor gives to the Employer by executing the Contract a non-terminable,transferable, non-exclusive licence to copy, use and communicate the Contractor’sDocuments, including making and using modifications of them. The Parties agree that the feefor the license is 0.01% of the Payment Milestone “Delivery of Detail DesignDocumentation”, as defined in Clause 3.1 of the Contract Agreement, and shall be deemedincluded in the Contract Price.This licence shall:(a) apply throughout the actual or intended working life (whichever is longer) ofthe relevant parts of the Works,(b) entitle any person in proper possession of the relevant part of the Works tocopy, use and communicate the Contractor’s Documents for the purposes of16



completing, operating, maintaining, altering, adjusting, repairing anddemolishing the Works, and(c) in the case of Contractor’s Documents which are in the form of computerprograms and other software, permit their use on any computer on the Siteand other places as envisaged by the Contract, including replacements of anycomputers supplied by the Contractor.The Contractor’s Documents and other design documents made by (or on behalf of) theContractor shall not, without the Contractor’s consent, be used, copied or communicated to athird party by (or on behalf of) the Employer for purposes other than those permitted underthis Sub-Clause.1.11 Contractor’s Use of Employer’s DocumentsAs between the Parties, the Employer shall retain the copyright and other intellectual propertyrights in the Employer’s Requirements and other documents made by (or on behalf of) theEmployer.  The Contractor may, at his cost, copy, use, and obtain communication of thesedocuments for the purposes of the Contract.  They shall not, without the Employer’s consent,be copied, used or communicated to a third party by the Contractor, except as necessary forthe purposes of the Contract.1.12 Confidential DetailsThe Contractor shall disclose all such confidential and other information as the Employer mayreasonably require in order to verify the Contractor’s compliance with the Contract.The Contractor shall treat the details of the Contract as confidential, except to the extentnecessary to carry out his obligations under the Contract or to comply with applicable Laws.The Contractor shall not publish, permit to be published or disclose any particulars of theContract in any trade or technical paper or elsewhere without the prior consent of theEmployer. The, unless such information is disclosed to the Contractor’s Affiliates. TheContractor may use confidential information only in respect of the preparation for, and theproviding of, the Works, including in negotiations with proposed Subcontractors. TheContractor must ensure that none of his or his Subcontractor’s current or former shareholders,directors, officers, partners, members, representatives, agents and advisors or any of theContractor’s Personnel or any other Person for whom the Contractor or any Subcontractor isresponsible at law will use any of the confidential information for any purposes other thanthose set out in this Sub-Clause.Should the Contractor breach the confidentiality obligation, it shall pay to the Employercontractual penalty in the amount of EUR 100,000.0050,000.00.1.13 Compliance with LawsThe Contractor shall, in performing the Contract, comply with applicable Laws.  For thispurpose:(a) the Employer shall have obtained the Joint Permit, and any other permissionsdescribed in the Employer’s Requirements as having been (or being) obtainedby the Employer; and the Employer shall indemnify for the consequences ofany failure to do so; and(b) Subject to Sub-Clause 14.16 [Taxes and Duties], the Contractor shall give allnotices, pay all taxes, duties and fees, and obtain all permits, licences andapprovals, as required by the Laws in relation to the execution andcompletion of the Works and the remedying of any defects; and the17



Contractor shall indemnify and hold the Employer harmless against and fromthe consequences of any failure to do so.Personal data protection shall be governed by the provisions of Annex No. 11.1.14 Joint and Several LiabilityIf the Contractor constitutes (under applicable Laws) a joint venture, consortium or otherunincorporated grouping of two or more persons:(a) these persons shall be deemed to be jointly and severally liable to theEmployer for the performance of the Contract;(b) these persons shall notify the Employer of their leader who shall haveauthority to bind the Contractor and each of these persons; and(c) the Contractor shall not alter its composition or legal status without the priorconsent of the Employer.2. The Employer2.1 Right of Access to the SiteThe Employer shall give the Contractor right of access to, and possession of, specified partsof the Site in accordance with this Sub-Clause and shall evidence such taking-over by aprotocol. The Contractor is solely responsible for any other additional or provisional areas itwishes to use provided that the Contractor may use the land plots specified in the Employer’sRequirements as pipe yards. If, under the Contract, the Employer is required to give (to theContractor) possession of any foundation, structure, plant or means of access, the Employershall do so in the time and manner stated in the Employer's Requirements. However, theEmployer may withhold any such right or possession until the Performance Security has beenreceived. The Contractor shall also be responsible for taking over all infrastructure crossings,whether above or sub-surface (e.g. electricity lines, crossing), from third-parties and shallevidence such taking-over by a protocol.Upon being granted access to, and possession of, the parts of the Site, the Contractor shallagree on the utilisation of the woods on the parts of the Site and shall ensure the woods areprocessed (incl. logging and replacement planting) in accordance with the conditions of theJoint Permit, other permits (if required) and ROW Requirements.The Parties acknowledge that the access to the Site will be provided by the Employer to theContractor on the date specified in the Notice to Proceed. If the Employer fails to give theContractor right of access to, and possession of, specified parts of the Site (other than as aconsequence of the Contractor having failed to provide the Performance Security), provisionsof Clause 3.2 (c), (e) and (f) of the Contract Agreement shall apply.2.2 Permits, Licences or ApprovalsExcept for (x) the Joint Permit which will be provided by the Employer for which theContractor shall (where he is in a position to do so) provide reasonable assistance and exceptfor (y) other documents to be provided to the Employer by third party suppliers forEmployer’s Plant and Materials under Clause 2.2(e) and 2.2(f) of the Contract Agreement, theContractor shall be solely responsible for obtaining other permits, licences or approvalsrequired under the Laws of the Country for undertaking of the Works. 18



The Employer shall (where he is in a position to do so) provide reasonable assistance to theContractor at the request of the Contractor:(a) by obtaining copies of the Laws of the Country which are relevant to theContract but are not readily available, and(b) for the Contractor’s applications for any permits, licences or approvalsrequired by the Laws of the Country:(i) which the Contractor is required to obtain under Sub-Clause 1.13[Compliance with Laws],(ii) for the delivery of Goods, including clearance through customs, and(iii) for the export of Contractor’s Equipment when it is removed fromthe Site; and(b) by granting specific power of attorney, when and if necessary for the submissionand handling of the application for such permits and approvals by the Contractor.The Contractor shall elaborate and submit them to the Employer for review in accordancewith this Sub-Clause 5.2 [Contractor's Documents] draft applications for the Trial OperationPermit and Final Operation Permit, as well as all supporting documentation for these permitsprior to their submission to the Czech authorities. The Contractor may not submit anyapplication for the Trial Operation Permit and Final Operation Permit, unless approved by theEmployer in accordance with this Sub-Clause 5.2 [Contractor's Documents].2.3 Employer’s PersonnelThe Employer shall be responsible for ensuring that the Employer’s Personnel and theEmployer’s other contractors on the Site:(a) co-operate with the Contractor’s efforts under Sub-Clause 4.6 [Co-operation], and(b) take actions similar to those which the Contractor is required to take undersub-paragraphs (a), (b) and (d) of Sub-Clause 4.8 [Safety Procedures] andunder Sub-Clause 4.18 [Protection of the Environment].2.4 [Not used]2.5 Employer’s ClaimsIf the Employer considers himself to be entitled to any payment under any Clause of theseConditions or otherwise in connection with the Contract, and/or to any extension of theDefects Notification Period, the Employer or the Employer shall give notice and particulars tothe Contractor.  However, notice is not required for payments due under Sub-Clause 4.19[Electricity, Water and Gas], and under Sub-Clause 4.20 [Employer’s Equipment and Free-Issue Material], under Sub-Clause 8.7 [Delay Penalties], under Sub-Clause 11.4 [Failure toRespond and Failure to Remedy Defects] or for other services requested by the Contractor.The notice shall be given as soon as practicable after the Employer became aware of the eventor circumstances giving rise to the claim.  A notice relating to any extension of the DefectsNotification Period shall be given before the expiry of such period.The particulars shall specify the Clause or other basis of the claim, and shall includesubstantiation of the amount and/or extension to which the Employer considers himself to beentitled in connection with the Contract.  The Employer shall then proceed in accordance with19



Sub-Clause 3.5 [Determinations] to agree or determine (i) the amount (if any) which theEmployer is entitled to be paid by the Contractor, and/or (ii) the extension (if any) of theDefects Notification Period in accordance with Sub-Clause 11.3 [Extension of DefectsNotification Period].This amount may be included as a deduction in the Contract Price and Payment Certificates.The Employer shall only be entitled to set off against or make any deduction from an amountcertified in a Payment Certificate, or to otherwise claim against the Contractor, in accordancewith this Sub-Clause.3. The Employer’s Administration3.1 The Employer’s RepresentativeThe Employer may appoint an Employer’s Representative to act on his behalf under theContract.  In this event, he shall give notice to the Contractor of the name, address, duties andauthority of the Employer’s Representative.The Employer’s Representative shall carry out the duties assigned to him, and shall exercisethe authority delegated to him by the Employer. The Employer’s Representative shall be asuitably qualified engineer competent to carry out his duties. Unless and until the Employernotifies the Contractor otherwise, the Employer’s Representative shall be deemed to have thefull authority of the Employer under the Contract, except in respect of Clause 15 [Terminationby Employer] and the power to amend the Contract.If the Employer wishes to replace any person appointed as Employer’s Representative, theEmployer shall give the Contractor not less than 14 days’ notice of the replacement’s name,address, duties and authority, and of the date of appointment.3.2 Other Employer’s PersonnelThe Employer may from time to time assign duties and delegate authority to assistants, andmay also revoke such assignment or delegation.  These assistants may include a residentengineer, and/or independent inspectors appointed to inspect and/or test items of Plant and/orMaterials.  The assignment, delegation or revocation shall not take effect until a copy of it hasbeen received by the Contractor.Assistants shall be suitably qualified persons, who are competent to carry out these duties andexercise this authority. For the avoidance of doubt, the assistants have no authority to act onbehalf of the Employer under Clause 15 [Termination by Employer] and have no power toamend the Contract.3.3 Delegated PersonsAll these persons, including the Employer’s Representative, assistants and health and safetycoordinator, engineer, construction supervisor and architect supervisor  to whom duties havebeen assigned or authority has been delegated, shall only be authorised to issue instructions tothe Contractor to the extent defined by the delegation, if such scope of delegation is known toContractor. Any approval, check, certificate, consent, examination, inspection, instruction,notice, proposal, request, test, or similar act by a delegated person, in accordance with thedelegation, shall have the same effect as though the act had been an act of the Employer.However:(a) unless otherwise stated in the delegated person’s communication relating to suchact, it shall not relieve the Contractor from any responsibility he has under the20



Contract, including responsibility for errors, omissions, discrepancies andnon-compliances;(b) any failure to disapprove any work, Plant or Materials shall not constituteapproval, and shall therefore not prejudice the right of the Employer to reject thework, Plant or Materials by issuing certificate of rejection; and(c) if the Contractor questions any determination or instruction of a delegated person,the Contractor may refer the matter to the Employer, who shall promptly confirm,reverse or vary the determination or instruction.3.4 InstructionsThe Employer may issue to the Contractor instructions which may be necessary for theexecution of the Works and the remedying of any defects, all in accordance with the Contract.Wherever the Contractor opposes to an instruction and provides reasonable evidencesupporting its position and the Employer subsequently insists on or upholds the instruction,the responsibility for the effects of the instruction remains at the Employer. Each instructionshall be given in writing and shall state the obligations to which it relates and the Sub-Clause(or other term of the Contract) in which the obligations are specified.  If any such instructionconstitutes a Variation, Clause 13 [Variations and Adjustments] shall apply.The Contractor shall take instructions from the Employer or an assistant to whom theappropriate authority has been delegated under this Clause 3.3.5 DeterminationsWhenever these Conditions provide that the Employer shall proceed in accordance with thisSub-Clause 3.5 to agree or determine any matter, the Employer shall consult with theContractor in an endeavour to reach agreement.  If agreement is not achieved, the Employershall make a fair determination in accordance with the Contract, taking due regard of allrelevant circumstances.The Employer shall give notice to both Parties of each agreement or determination, withsupporting particulars.  Each Party shall give effect to each agreement or determination unlessand until revised under Clause 20 [Claims, Disputes and Arbitration].4. The Contractor4.1 Contractor’s General ObligationsThe Contractor shall design (to the extent specified in the Contract), execute and complete theWorks in accordance with the Contract, and shall remedy any defects in the Works.The Contractor shall provide the Plant and Contractor’s Documents specified in the Contract,and all Contractor’s Personnel, Goods, consumables and other things and services, whether ofa temporary or permanent nature, required in and for this design, execution, completion andremedying of defects.TheWithout prejudice to the review of the Employer’s Requirements by the Contractor underSub-Clause 1.9 [Errors in the Employer’s Requirements], the Works shall include any workwhich is necessary to satisfy the Employer's Requirements, Contractor's Proposal and SPRQ,or is implied by the Contract, and all works which (althougheven if not mentioned in theContract) areSPRQ, and which are at the same time necessary for the completion, or safe andproper operation, of the Works. 21



The Contractor shall be responsible for the adequacy, stability and safety of all Siteoperations and of all methods of construction.The Contractor shall, whenever reasonably required by the Employer, submit details of thearrangements and methods which the Contractor proposes to adopt for the execution of theWorks.  No significant alteration to these arrangements and methods shall be made withoutthis having previously been notified to the Employer.4.2 Performance SecurityThe Contractor shall obtain (at his cost) a Performance Security for proper performance, inthe amount and currencies stated in the Contract Agreement.The Contractor shall deliver the Performance Security to the Employer within 28 days afterthe issuance of the partial Notice to Proceed concerning the Early Works. The PerformanceSecurity shall be irrevocable, first demand and shall be issued by an entity with a minimumrating of Standard & Poors rating of “BBB-” or greater, Moody’s rating of “Baa3” or Fitch’srating of “BBB-” or the closest equivalent from another ratings agency and from within a EUcountry or other country approved by the Employer. The Performance Security shall be in theform contained in the Annex No. 4 or in another form approved by the Employer. TheContractor shall ensure that the Performance Security is valid and enforceable until theissuance of the Performance Certificate.  If the terms of the Performance Security specify itsexpiry date, and the Contractor has not become entitled to receive the Performance Certificateby the date 28 days prior to the expiry date, the Contractor shall extend the validity of thePerformance Security.Every time the Contract Price increases by more than EUR 5,000,000, the Contractor shallpromptly (in Czech : ihned) procure a proportional increase of the amount of the PerformanceSecurity.The Performance Security shall be reduced uponat the earliest two (2) months after theissuance of the Preliminary Taking-Over Certificate by fifty percent (50 %).The Employer shall not make a claim under the Performance Security, except for amounts towhich the Employer is entitled under the Contract in the event of:(a) failure of the Contractor to repay the advance payment in accordance withSub-Clause 14.2 [Advance Payment],(b) failure by the Contractor to extend the validity or increase the amount of thePerformance Security as described in the preceding paragraphs, or failure bythe Contractor to extend the validity of the Advance Payment Guaranteeunder Sub-Clause 14.2 [Advance Payment], in which event the Employermay claim the full amount of the Performance Security. The Employer maymake deductions against amounts so held in respect of any claim it wouldhave been entitled to bring in relation to the Performance Security whichshould have been provided until the Performance Security is duly provided(whereupon the Employer shall return the remaining balance without anyinterest to the Contractor),(c) failure by the Contractor to pay the Employer an amount due, as either agreedby the Contractor or determined under Sub-Clause 2.5 [Employer’s Claims]or Clause 20 [Claims, Disputes and Arbitration], within 42 days after thisagreement or determination, 22



(d) failure by the Contractor to remedy a default within 42 days after receivingthe Employer’s notice requiring the default to be remedied, or(e) circumstances which entitle the Employer to termination under Sub-Clause15.2 [Termination by Employer], irrespective of whether notice oftermination has been given.The Employer shall indemnify and hold the Contractor harmless against and from alldamages, losses and expenses (including legal fees and expenses) resulting from a claimunder the Performance Security to the extent to which the Employer was not entitled to makethe claim.The Employer shall return the Performance Security to the Contractor within 21 days afterreceiving a copy ofissuing the Performance Certificate.All fees, taxes and expenses associated with procuring, preparing, completing, extending,replacing and stamping (if applicable) of the Performance Security shall be borne by theContractor.4.3 Contractor’s RepresentativeThe Contractor shall appoint the Contractor’s Representative and shall give him all authoritynecessary to act on the Contractor’s behalf under the Contract.Unless the Contractor’s Representative is named in the Contract, the Contractor shall, prior tothe Commencement Date, submit to the Employer for consent the name and particulars of theperson the Contractor proposes to appoint as Contractor’s Representative.  If consent isreasonably withheld or subsequently revoked, or if the appointed person fails to act asContractor’s Representative, the Contractor shall similarly submit the name and particulars ofanother suitable person for such appointment.The Contractor shall not, without the prior consent of the Employer, revoke the appointmentof the Contractor’s Representative or appoint a replacement.The whole time of the Contractor’s Representative shall be given to directing the Contractor’sperformance of the Contract.  If the Contractor’s Representative is to be temporarily absentfrom the Site during the execution of the Works, a suitable replacement person shall beappointed, subject to the Employer’s prior consent, and the Employer shall be notifiedaccordingly.The Contractor’s Representative shall, on behalf of the Contractor, receive instructions underSub-Clause 3.4 [Instructions].The Contractor’s Representative may delegate any powers, functions and authority to anycompetent person, and may at any time revoke the delegation.  Any delegation or revocationshall not take effect until the Employer has received prior notice signed by the Contractor’sRepresentative, naming the person and specifying the powers, functions and authority beingdelegated or revoked.The Contractor’s Representative and all these persons shall be fluent in the language forcommunications defined in Clause 11.2 of the Contract Agreement.4.4 SubcontractorsWith the exception of works subcontracted to the Contractor’s Affiliates, the Contractor shallensure that the construction and installation works forming part of the Works aresubcontracted only to first (a Subcontractor with a direct contractual relationship with the23



Contractor) and second (a Subcontractor with a direct contractual relationship with the first-level Subcontractor) level Subcontractors, provided that:i. the Contractor shall not subcontract to the first-level Subcontractor the Worksconcerning main line lowering-in and main line welding (except for welders); andii. the Contractor shall ensure that the first-level Subcontractor does not subcontractto a second-level Subcontractor works in the value of more than 50% of the priceof works under the Contract relating to the execution of a part of the Workssubcontracted to it by the Contractor.In case one or more companies establishes a special purpose company which acts as theContractor and such companies perform the Works instead of such special purpose company,such companies shall not be considered as subcontractors on the first level but instead theirsubcontractors shall be considered subcontractors on the first level for the purposes of thisSub-Clause.Upon Employer’s request, the Contractor must without undue delay prove to the Employerthat any given Subcontractor has all permits, authorizations and qualifications required toduly carry out its tasks under the respective subcontract.The Contractor shall pay the Employer a contractual penalty in the amount of EUR 500,000for every breach of the above provision; this is without prejudice to the Employer’s right torequest that the Subcontractor obtains the missing permits, authorizations and qualifications.The Subcontractors must be companies or sole entrepreneurs with proven history ofparticipation on constructions projects corresponding to the scope of tasks under therespective subcontract.The Contractor shall be responsible for the acts or defaults of any Subcontractor, his agents oremployees, as if they were the acts or defaults of the Contractor.Unless otherwise stated in the Conditions:(a) the Contractor shall not be required to obtain consent to a subcontract for whichthe Subcontractor is named in the Contract;(b) the prior consent of the Employer shall be obtained to other proposedSubcontractors, including the proposed Contractor’s Affiliates;(c) the Contractor shall give the Employer not less than 28 days’ notice of theintended date of the commencement of each Subcontractor’s work, and of thecommencement of such work on the Site; and(d) each subcontract shall include provisions which would entitle the Employer torequire the subcontract to be assigned to the Employer underThe Contractor shall obtain, coordinate, and submit to the Employer for his information andin a timely manner details of all work to be carried out by any Subcontractors, including workoff-Site.The Contractor shall ensure that corresponding requirements imposed on the Contractor bySub-Clause 1.12 [Confidential Details] are included in each Subcontract. 24



Before each payment, the Employer may request the Contractor to supply reasonableevidence that the Subcontractor has received all amounts due in accordance with thesubcontracts, less applicable deductions or retentions or otherwise.4.5 Assignment of Benefit of SubcontractIn case of a termination of this Contract under Sub-Clause 15.2 [Termination by Employer],the Employer shall have the right to instruct the Contractor to assign to it the rights andobligations of the Contractor under the subcontracts specified by the Employer. TheContractor shall use best efforts to ensure that the subcontracts allow for such assignment tothe Employer, including the provisions on liability of subcontractor as contained in thesubcontract and shall provide evidence thereof when demanded by the Employer.Unless otherwise stated in the assignment, the Contractor shall have no liability to theEmployer for the work carried out by the Subcontractor after the assignment takes effect.4.6 Co-operationThe Contractor shall, as specified in the Contract or as instructed by the Employer, allowappropriate opportunities for carrying out work to:(a) the Employer’s Personnel,(b) any other contractors employed by the Employer, and(c) the personnel of any legally constituted public authorities,who may be employed in the execution on or near the Site of any work not included in theContract.Services for these personnel and other contractors may include the use of Contractor’sEquipment, Temporary Works or access arrangements which are the responsibility of theContractor.The coordination of the Contractor’s activities and the Employer’s or other suppliers’activities on Site shall be discussed in the project management meetings.The Contractor shall be responsible for his assembly activities on the Site, and shall co-ordinate his own activities with those of other contractors and organisations to the extentrequired for the Works or otherwise made known to the Contractor by the Employer.Except as approved by the Employer in writing, the Contractor shall conduct its work andcooperate with such other parties so as to minimise interference with normal and continuousbusiness activities and such other works as may be undertaken at the same time to the extentpracticable and reasonable, including by attending (at its cost) regular and ad hocco-ordination meetings, and seeking to agree with such other contractors access routes,schedules for delivery of Goods and co-ordination of work activities, in order to avoidimpeding the work of such other contractors or causing delays to the Works.If there is a conflict or difference of opinion as to the respective rights of the Contractor andother contractors undertakings work within the limits of or adjacent to the Site, the Employershall determine the various parties’ rights to access, and priority of access, to the Site inaccordance with Sub-Clause 3.5 [Determinations] so as to secure the completion of the Worksin general harmony and in a manner satisfactory to the Employer, and the Contractor shall beentitled subject to Sub-Clause 20.1 [Contractor’s Claims]): 25



(a) an extension of time for any delay, if completion is or will be delayed, under Sub-Clause 8.4 [Extension of Time for Completion], and(b) payment of any such Cost plus reasonable Profit, which shall be included in theContract Price.The Contractor shall comply with the Employer’s decision.4.7 Setting OutThe Contractor shall set out the Works in relation to original points, lines and levels ofreference specified in the Contract, Joint Permit or notified by the Employer. The Contractorshall be responsible for the correct positioning of all parts of the Works, and shall rectify anyerror in the positions, levels, dimensions or alignment of the Works.4.8 Safety ProceduresThe Contractor shall:(a) comply with all applicable safety Laws, especially those listed in the listsforming part of the Employer’s Requirements,(b) comply with health and safety rules set out in Annex 8,(c) take care for the safety of all persons entitled to be on the Site,(d) use reasonable efforts to keep the Site and Works clear of unnecessaryobstruction so as to avoid danger to these persons,(e) provide fencing, lighting, guarding and watching of the Works untilcompletion and taking over under Clause 10 [Employer’s Taking Over],(f) provide any Temporary Works (including roadways, footways, guards andfences) which may be necessary, because of the execution of the Works, forthe use and protection of the public and of owners and occupiers of adjacentland, and(g) submit in writing to the Employer a summary of the safety risks at the Sitewhich may arise during the execution of the Works.4.9 Quality AssuranceThe Contractor shall institute a quality assurance system to demonstrate compliance with therequirements of the Contract.  The system shall be in accordance with the details stated in theContract.  The Employer shall be entitled to audit any aspect of the system.Details of all procedures and compliance documents shall be submitted to the Employer forinformation before each design and execution stage is commenced.  When any document of atechnical nature is issued to the Employer, evidence of the prior approval by the Contractorhimself shall be apparent on the document itself.Compliance with the quality assurance system shall not relieve the Contractor of any of hisduties, obligations or responsibilities under the Contract.The Contractor shall submit the project quality plan with details of the quality assuranceprogramme (certifications), including any project quality manual required by the qualityassurance system within 3 weeks after the issuance of the partial Notice to Proceed26



concerning the Early Works and proceed in accordance with Section 2.6 of the GeneralTechnical Requirements.4.10 Site DataThe Contractor confirms that by receiving the Employer’s Site Data it received all necessarySite data from the Employer. The Employer shall make available to the Contractor alladditional Site data which it acquires after the Base Date. The Contractor shall be responsiblefor interpreting all such data, correctness and completeness of design works under Sub-Clause5.1 [General Design Obligations].Without prejudice to Clause 4.1 of the Contract Agreement (with respect to soil classes) andSub-Clause 1.9 [Errors in the Employer’s Requirements], to the extent which was practicable(taking account of cost and time), the Contractor shall be deemed to have obtained also allnecessary information as to risks, contingencies and other circumstances which may influenceor affect the Works. To the same extent, the Contractor shall be deemed to have inspected andexamined the Site, its surroundings, the above data and other available information, and tohave been satisfied before submitting the Contractor’s Proposal as to all relevant matters,including (without limitation):(a) the form and nature of the Site, including sub-surface conditions,(b) the hydrological and climatic conditions,(c) the extent and nature of the work and Goods necessary for the execution andcompletion of the Works and the remedying of any defects,(d) the Laws, procedures and labour practices of the Country, and(e) the Contractor’s requirements for access, accommodation, facilities,personnel, power, transport, water and other services.4.11 Sufficiency of the Contract PriceThe Contractor shall be deemed to:(a) have satisfied himself as to the correctness and sufficiency of the ContractPrice (as specified for various Scenarios in Clause 4.1 of the ContractAgreement), and(b) have based the Contract Price (as specified for various Scenarios in Clause4.1 of the Contract Agreement) on the data, interpretations, necessaryinformation, inspections, examinations and satisfaction as to all relevantmatters referred to in Sub-Clause 4.10 [Site Data] and any further datarelevant to the Contractor's design.Unless otherwise stated in the Contract, the Contract Price (as specified for various Scenariosin Clause 4.1 of the Contract Agreement) covers all the Contractor’s obligations under theContract and all things necessary for the proper execution and completion of the Works andthe remedying of any defects.4.12 Unforeseeable Physical ConditionsIn this Sub-Clause, “physical conditions” means natural physical conditions and man-madeand other physical obstructions and pollutants, which the Contractor encounters at the Sitewhen executing the Works, including sub-surface and hydrological conditions but excluding27



climatic conditions. This is without prejudice to the rules set out in Clause 19 [ForceMajeure].If the Contractor encounters adverse physical conditions which he considers to have beenUnforeseeable despite the contents of the Employer’s Site Data and any additional dataacquired by the Contractor or by the Employer and provided to the Contractor, the Contractorshall give notice to the Employer as soon as practicable.This notice shall describe the physical conditions, so that they can be inspected by theEmployer, and shall set out the reasons why the Contractor considers them to beUnforeseeable.  The Contractor shall continue executing the Works, using such proper andreasonable measures as are appropriate for the physical conditions, and shall comply with anyinstructions which the Employer may give.  If an instruction constitutes a Variation, Clause13 [Variations and Adjustments] shall apply.If and to the extent that the Contractor encounters physical conditions which areUnforeseeable, gives such a notice, and suffers delay and/or incurs Cost due to theseconditions, the Contractor shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims]to: (a) an extension of time for any such delay, if completion is or will be delayed,under Sub-Clause 8.4 [Extension of Time for Completion], and(b) payment of any such Cost, which shall be included in the Contract Price.After receiving such notice and inspecting and/or investigating these physical conditions, theEmployer shall proceed in accordance with Sub-Clause 3.5 [Determinations] to agree ordetermine (i) whether and (if so) to what extent these physical conditions were Unforeseeable,and (ii) the matters described in sub-paragraphs (a) and (b) above related to this extent.However, before additional Cost is finally agreed or determined under sub-paragraph (ii), theEmployer may also review whether other physical conditions in similar parts of the Works (ifany) were more favourable than could reasonably have been foreseen when the Contractorsubmitted the Contractor’s Proposal.  If and to the extent that these more favourableconditions were encountered, the Employer may proceed in accordance with Sub-Clause 3.5[Determinations] to agree or determine the reductions in Cost which were due to theseconditions, which may be included (as deductions) in the Contract Price and PaymentCertificates.  However, the net effect of all adjustments under sub-paragraph (b) and all thesereductions, for all the physical conditions encountered in similar parts of the Works, shall notresult in a net reduction in the Contract Price.The Employer may take account of any evidence of the physical conditions foreseen by theContractor when submitting the Contractor’s Proposal, which may be made available by theContractor, but shall not be bound by any such evidence.4.13 Rights of Way and FacilitiesThe Contractor shall bear all costs and charges for special and/or temporary rights-of-waywhich he may require, including those for access to the Site, as specified in more detail in theScope of Work. The Contractor shall perform any technical condition inventory using visualdocumentation in particular if so requested by the state authorities. The Contractor shall alsoobtain, at his risk and cost, any additional facilities outside the Site which he may require forthe purposes of the Works. In case the Contractor requires any additional special and/ortemporary rights-of-way, it shall consult with the respective state authorities and obtainrelated permissions. 28



4.14 Avoidance of InterferenceThe Contractor shall not interfere unnecessarily or improperly with:(a) the convenience of the public,(b) the access to and use and occupation of all roads and footpaths, irrespectiveof whether they are public or in the possession of the Employer or of others,(c) normal and continuous operations on the Site, or(d) the activities conducted by the Other Employer’s Contractors onSite.The Contractor shall indemnify and hold the Employer harmless against and from alldamages, losses and expenses (including legal fees and expenses) resulting from any suchunnecessary or improper interference., provided the Employer promptly notified theContractor of any claim by a third party and provided all relevant information thereabout. Insuch case, the Contractor may (at its cost) conduct negotiations for the settlement of the claim,and any litigation or arbitration which may arise from it. The Employer shall, at the requestand cost of the Contractor, reasonably assist in contesting the claim. The Employer (and itspersonnel) shall not make any admission which might be prejudicial to the Contractor, unlessthe Contractor failed to take over the conduct of any negotiations, litigation or arbitrationupon being requested to do so by the Employer.The Contractor shall define planned interferences and limitations in the Project ExecutionPlan elaborated under Sub-Clause 8.3 [Programme].4.15 Access RouteTheAs of the day of submitting the Contractor’s Proposal, the Contractor shall be deemed tohave been satisfied as to the suitability and availability of access routes to the Site. The accessroutes contained in the Drawings are provided by the Employer for information purposesonly.  The Contractor shall use reasonable efforts to prevent any road or bridge from beingdamaged by the Contractor’s traffic or by the Contractor’s Personnel and to proceed inaccordance with the conditions of the Joint Permit.  These efforts shall include the proper useof appropriate vehicles and routes.Except as otherwise stated in these Conditions:(a) the Contractor shall (as between the Parties) be responsible for anymaintenance which may be required for his use of access routes;(b) the Contractor shall provide all necessary signs or directions along accessroutes, and shall obtain any permission which may be required from therelevant authorities for his use of routes, signs and directions;(c) the Employer shall not be responsible for any claims which may arise fromthe use or otherwise of any access route;(d) the Employer does not guarantee the suitability or availability of particularaccess routes; and(e) Costs due to non-suitability or non-availability, for the use required by theContractor, of access routes shall be borne by the Contractor. 29



4.16 Transport of GoodsUnless otherwise stated in the Particularthese Conditions:(a) the Contractor shall give the Employer not less than 21 days’ notice of thedate on which any Plant, Employer’s Plant and Materials or a major item ofother Goods will be delivered to the Site;(b) the Contractor shall be responsible for packing, loading, transporting,receiving, unloading, storing and protecting all Goods and other thingsrequired for the Works;(c) prior to the commencement of the transport, the Contractor shall performtechnical condition inventory of the access routes (including related assetssuch as bridges, adjacent structures etc.), using visual documentation inparticular; and(d) the Contractor shall indemnify the Employer for all damages (including legalfees and expenses) resulting from the transport of Goods, and shall negotiateand pay all claims arising from their transport., provided the Employerpromptly notified the Contractor of any claim by a third party and providedall relevant information thereabout. In such case, the Contractor may (at itscost) conduct negotiations for the settlement of the claim, and any litigationor arbitration which may arise from it. The Employer shall, at the request andcost of the Contractor, reasonably assist in contesting the claim. TheEmployer (and its personnel) shall not make any admission which might beprejudicial to the Contractor, unless the Contractor failed to take over theconduct of any negotiations, litigation or arbitration upon being requested todo so by the Employer.4.17 Contractor’s EquipmentThe Contractor shall be responsible for all Contractor’s Equipment.  When brought on to theSite, Contractor’s Equipment shall be deemed to be exclusively intended for the execution ofthe Works.  The Contractor shall not remove from the Site any major items of Contractor’sEquipment without the consent of the Employer.  However, consent shall not be required forvehicles transporting Goods or Contractor’s Personnel off Site.4.18 Protection of the EnvironmentThe Contractor shall take all reasonable steps to protect the environment (both on and off theSite) and to limit damage and nuisance to people and property resulting from pollution, noiseand other results of his operations. The Contractor shall ensure that all conditions set out inapplicable environmental permits are complied with (incl. those setting out the handling ofwoods, logging and replacement planting).The Contractor shall ensure that emissions, surface discharges and effluent from theContractor’s activities shall not exceed the values indicated in the Employer's Requirements,and shall not exceed the values prescribed by applicable Laws.4.19 Electricity, Water and GasThe Contractor shall, except as stated below, be responsible for the provision of all power,water and other services he may require.Following the issuance of the Ready for Start-Up Certificate, the Contractor shall be entitledto use for the purposes of the Works such supplies of electricity, water, process gas and other30



services as specified in the Employer’s Requirements at the risk and cost of the Employer,unless the Contractor caused:(a) the non-availability of any of these services, or(b) the repetition of any of the Tests on Completion.  In such case, the quantitiesconsumed and the amounts due (at these prices) for such services shall be agreedor determined by the Employer in accordance with Sub-Clause 2.5 [Employer’sClaims] and Sub-Clause 3.5 [Determinations]. The Contractor shall pay theseamounts to the Employer.4.20 Employer’s Equipment and Free-Issue MaterialThe Employer shall make the Employer’s Equipment (if any) available for the use of theContractor in the execution of the Works in accordance with the details, arrangements andprices (if any) stated in Employer's Requirements. Unless otherwise stated in the Employer'sRequirements:(a) the Employer shall be responsible for the Employer’s Equipment, except that(b) the Contractor shall be responsible for each item of Employer’s Equipmentwhilst any of the Contractor’s Personnel is operating it, driving it, directing itor in possession or control of it.The appropriate quantities and the amounts due (at such stated prices) for the use ofEmployer’s Equipment shall be agreed or determined by the Employer in accordance withSub-Clause 2.5 [Employer’s Claims] and Sub-Clause 3.5 [Determinations].  The Contractorshall pay these amounts to the Employer.The Employer shall supply, free of charge, the “free-issue materials” (if any) in accordancewith the details stated in the Employer's Requirements.  The Employer shall, at his risk andcost, provide these materials at the time and place specified in the Contract.  The Contractorshall then visually inspect them, and shall promptly give notice to the Employer of anyshortage, defect or default in these materials.  Unless otherwise agreed by both Parties, theEmployer shall immediately rectify the notified shortage, defect or default.The Employer shall further make available the Employer’s Plant and Materials to theContractor for the use by the Contractor in the execution of the Works. The Employer’s Plantand Materials shall be handed over to the Contractor in quantities and locations specified inthe Employer's Requirements and in times specified in the Delivery Plan.Unless otherwise stated in the Employer's Requirements:(a) the Contractor shall, in cooperation with the Employer, prepare, and negotiatewith the third-party supplier(s) notified to it by the Employer, the Delivery Plan,which shall be in accordance with the Project Execution Plan under Sub-Clause8.3 [Programme] and shall be finally approved by the Employer pursuant toSub-Clause 5.2 [Contractor’s Documents],(b) the Contractor shall be responsible for unloading of the items specified in theInterface Report,(c) the third-party supplier shall bear the risk of damage to the Employer’s Plant andMaterials until the hand-over of the Employer’s Plant and Materials to theContractor, 31



(d) the Contractor shall bear the risk of damage to the Employer’s Plant andMaterials from the moment such items were handed over to it by the third partysupplier.The Contractor shall take-over the Employer’s Plant and Materials from the Employer orthird-party supplier notified to it by the Employer in accordance with the Delivery Plan. Forthe avoidance of doubt, the Employer’s Plant and Materials shall not become the property ofthe Contractor at the hand-over.Upon taking-over of the Employer’s Plant and Materials, the Contractor shall perform avisual inspection of the Employer’s Plant and Materials for any visible defects and notify tothe Employer any visible defects with supporting particulars. If the Contractor is taking-overthe Employer’s Plant and Materials from a third-party contractor, the Contractor shall ensurethat the defects visible on the Employer’s Plant and Materials are notified to the third-partycontractor, marked in the handing-over protocol, evidence proving the defects (such asphotographs) is secured and provided to the Employer.If the Contractor fails to duly perform the visual inspection of such Employer’s Plant andMaterials, and any such Employer’s Plant and Materials are later found defective and theEmployer suffers damage, the Contractor shall be liable for such damage to the Employer andshall not be entitled to any extension of time for the resulting delay or payment of Costs.If an experienced contractor exercising Recognised Good Practice would not have discoveredthe defect when taking-over the Employer’s Plant and Materials, the Contractor shall beentitled subject to Sub-Clause 20.1 [Contractor’s Claims] to an extension of time for any suchdelay, if completion is or will be delayed as a result of the defects of the Employer’s Plant andMaterials, under Sub-Clause 8.4 [Extension of Time for Completion], provided that theContractor proves and provides evidence of the defects in Employer’s Plant and Materials.For the purposes of Contractor’s obligations under this Sub-Clause, the Contractor mayrequest supporting documentation from the Employer and the Employer shall, to the extentreasonably possible, provide such documentation to the Contractor, provided that theEmployer may eliminate (black out) terms which are not necessary for the Contractor toperform its obligations under this Contract.If any of the Employer’s Plant and Materials is damaged, the Contractor shall discuss theremoval of the defect with the third-party contractor and shall submit the proposed remedialaction to the Employer for approval in accordance with Sub-Clause 5.2 [Contractor’sDocuments].In case the Contractor cannot duly perform the Contract as a result of any defect of theEmployer’s Plant and Materials, it shall bear the burden of proof of the existence of suchdefect towards the Employer and it shall provide sufficient documentary evidence relating tosuch defect to the Employer.When handling with the Employer’s Plant and Materials, the Contractor shall comply with theProject Execution Plan under Sub-Clause 8.3 [Programme] and the requirements set out inTOZA which shall be provided to the Contractor in due course.4.21 Progress ReportsUnless otherwise stated in the Requirements on Project control for General Contractor,forming part of the Employer’s Requirements, the following rules shall apply.Monthly progress reports shall be prepared by the Contractor and submitted to the Employerin six copies. The first report shall cover the period up to the end of the first calendar month32



following the Commencement Date.  Reports shall be submitted monthly thereafter, eachwithin 7 days after the last day of the period to which it relates.Reporting shall continue until the Contractor has completed all work which is known to beoutstanding at the completion date stated in the Taking-Over Certificate for the Works.Each report shall include, in addition to any reporting requirements set forth in the Employer'sRequirements:(a) charts and detailed descriptions of progress, including each stage of design (ifany), Contractor’s Documents, procurement, manufacture, delivery to Site,construction, erection, testing, commissioning and trial operation,(b) photographs showing the status of manufacture and of progress on the Site;(c) for the manufacture of each main item of Plant and Materials, the name of themanufacturer, manufacture location, percentage progress, and the actual orexpected dates of:(i) commencement of manufacture,(ii) Contractor’s inspections,(iii) tests, and(iv) shipment and arrival at the Site;(d) the details described in Sub-Clause 6.10 [Records of Contractor’s Personneland Equipment];(e) copies of quality assurance documents, test results and certificates ofMaterials;(f) list of notices given under Sub-Clause 2.5 [Employer’s Claims] and noticesgiven under Sub-Clause 20.1 [Contractor’s Claims];(g) safety statistics, including details of any hazardous incidents and activitiesrelating to environmental aspects and public relations; and(h) comparisons of actual and planned progress, with details of any events orcircumstances which may jeopardise the completion in accordance with theContract, and the measures being (or to be) adopted to overcome delays.4.22 Security of the SiteThe Contractor shall be responsible for keeping unauthorized persons off the Site, andauthorized persons shall be limited to the Contractor’s Personnel and the Employer’sPersonnel; and to any other personnel notified to the Contractor, by the Employer, asauthorized personnel of the Other Employer’s Contractors on the Site.4.23 Contractor’s Operations on SiteThe Contractor shall confine his operations to the Site, and to any additional areas which maybe obtained by the Contractor and agreed by the Employer as working areas. The Contractorshall take all necessary precautions to keep Contractor’s Equipment and Contractor’sPersonnel within the Site and these additional areas, and to keep them off adjacent land. TheContractor and the Contractor’s Personnel shall not enter any areas other than working areas;33



the Employer shall proceed in accordance with Sub-Clause 6.9 [Contractor’s Personnel] incase of breach of aforesaid.The Contractor shall take care in carrying out any part of the Works in proximity to, oraffecting adjoining property, and is responsible for obtaining any consent necessary fromadjoining owners and occupiers for entering upon their land and carrying out any activityupon their property. The Contractor shall not enter upon such land or carry out such activityuntil such consent has been obtained, and shall indemnify the Employer for all damages(including legal fees and expenses) arising from the Contractor’s breach of this obligation. Inthis respect, the Contractor, provided the Employer promptly notified the Contractor of anyclaim by a third party and provided all relevant information thereabout. In such case, theContractor may (at its cost) conduct negotiations for the settlement of the claim, and anylitigation or arbitration which may arise from it. The Employer shall, at the request and costof the Contractor, reasonably assist in contesting the claim. The Employer (and its personnel)shall not make any admission which might be prejudicial to the Contractor, unless theContractor failed to take over the conduct of any negotiations, litigation or arbitration uponbeing requested to do so by the Employer.The Contractor shall proceed in accordance with the ROW Requirements. In case the ownersor occupiers have different requirements from those stated in the ROW Requirements, theContractor shall first obtain an approval of such requirement from the Employer and suchrequirements shall be considered a Variation.During the execution of the Works, the Contractor shall keep the Site or such additional areasagreed as working areas free from all unnecessary obstruction, and shall store or dispose ofany Contractor’s Equipment or surplus materials in accordance with Employer’sRequirements. The Contractor shall clear away and remove from the Site or such additionalareas agreed as working areas any wreckage, rubbish and Temporary Works which are nolonger required and restore the original condition on the Site or such additional areas.Should the Contractor fail to keep the Site or such additional areas agreed as working areasclear and safe at any time after reasonable notice from the Employer, the Employer mayarrange for others to clear the Site or such additional areas agreed as working areas, theContractor shall subject to Sub-Clause 2.5 [Employer’s Claims] pay these costs to theEmployer.Within 714 days after the issuance of a Taking-Over Certificate, the Contractor shall clearaway and remove, from that part of the Site and Works to which the Taking-Over Certificaterefers, and such additional areas agreed as working areas and Works to which the Taking-Over Certificate refers, all Contractor’s Equipment, surplus material (except as required inSection 2.13 of the General Technical Requirements), wreckage, rubbish and TemporaryWorks. The Contractor shall leave that part of the Site and such additional areas agreed asworking areas and the Works in a clean and safe condition and shall evidence such hand-overby a protocol; this is without prejudice to Contractor’s rights to keep certain instruments andspare parts on Site pursuant to Sub-Clause 11.7 [Right of Access]. If damage was caused topart of Site owned by third parties, the Contractor shall indemnify the third parties.4.24 FossilsAll fossils, coins, articles of value or antiquity, and structures and other remains or items ofgeological or archaeological interest found on the Site shall be placed under the care andauthority of the Employer.  The Contractor shall take reasonable precautions to preventContractor’s Personnel or other persons from removing or damaging any of these findings. 34



The Contractor shall, upon discovery of any such finding, promptly give notice to theEmployer, who shall issue instructions for dealing with it.  If the Contractor suffers delayand/or incurs Cost from complying with the instructions, the Contractor shall give a furthernotice to the Employer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims]to: (a) an extension of time for any such delay, if completion is or will be delayed,under Sub-Clause 8.4 [Extension of Time for Completion], and(b) payment of any such Cost, which shall be included in the Contract Price.After receiving this further notice, the Employer shall proceed in accordance with Sub-Clause3.5 [Determinations] to agree or determine these matters. The Contractor shall be carry out allobligations related to archaeological findings on Site (incl. conclusion of a contract forarchaeological excavation works), as imposed by the applicable Laws, esp. in Act No.183/2006 Coll., Construction Act, as amended.4.25 Operative LogbookSince the Commencement Date and until the issuance of the Taking-Over Certificate theContractor shall keep the operative logbook in Czech and English at the Site. Each entry inthe operative logbook should be signed by the Employer and the Contractor’s Representative.The operative logbook shall reflect the progress of the Works, as well as all the facts andcircumstances which can affect the final date of the Works completion and its quality. Theentries in the operative logbook shall not modify the Contract.The Contractor shall immediately take appropriate steps towards the rectification of thedefects and imperfections pointed out by the Employer.The instructions of the Employer as to the form (such as an additional electronic form), termsof presentation, and content of the records, if such are issued, are mandatory for theContractor and shall by in conformity with the Laws and the Contract terms and conditions.4.26 Orders of Plant and MaterialsWith respect to the purchase orders to be placed by the Contractor with a third-partycontractor, the Contractor shall proceed in accordance with Section 2.10 of the GeneralTechnical Requirements (or elsewhere in the Employer’s Requirements).For the avoidance of doubt, the Contractor remains solely responsible for the procurement ofPlant and Materials, except for the Employer’s Plant and Materials.Breach of the Contractor’s obligations under this Sub-Clause shall constitute a materialbreach and a ground for termination under Sub-Clause 15.2(i).4.27 Works During Low TemperatureWithout prejudice to the cases of adverse weather conditions specified in items (a) through(d) in Sub-Clause 19.1 [Definition of Force Majeure], in case the maximum air temperatureduring continuous 72 hours does not rise above minus ten (-10) °C the Contractor shall beentitled, from the first day of such period until the last day of such period, to the Costs neededto implement measures which enable the Contractor to continue with the Works. 35



5. Design5.1 General Design ObligationsThe Contractor shall carry out, and be responsible for, the elaboration of the detail design ofthe Works pursuant to the Employer’s Requirements, in particular the Drawings. Design shallbe prepared by qualified designers who are engineers or other professionals who comply withthe criteria (if any) stated in the Employer's Requirements. Unless otherwise stated in theContract, the Contractor shall submit to the Employer for consent the name and particulars ofeach proposed designer and design Subcontractor.The Contractor warrants that he, his designers and design Subcontractors have the experienceand capability necessary for the design. The Contractor undertakes that the designers shall beavailable to attend discussions with the Employer at all reasonable times, until the expiry dateof the relevant Defects Notification Period.Without prejudice to Sub-Clause 1.9 and at the latest 30 days before the Payment Milestone“Delivery of Detail Design Documentation”, as defined in Clause 3.1 of the ContractAgreement, the Contractor shall give notice to the Employer of any error, omission,discrepancy or non-compliance found in the Employer's Requirements, including theDrawings.The Contractor shall not be required to verify the following specification of the Pipeline: [●]5.2 Contractor's DocumentsThe Contractor's Documents shall comprise the technical documents specified in theEmployer's Requirements, documents required to satisfy all regulatory approvals, and thedocuments described in Sub-Clause 5.6 [As-Built Documents] and Sub-Clause 5.7 [Operationand Maintenance Manuals]. The Contractor's Documents shall be written in the languagespecified in the Employer’s Requirements. When relevant, the Contractor's Documents shallbe prepared in the language used by the authorities or shall include a certified translation intothe language used by the authorities.The Contractor shall prepare all Contractors’ Documents, and shall also prepare any otherdocuments necessary to instruct the Contractor's Personnel. The Employer's Personnel shallhave the right to inspect the preparation of all these documents, wherever they are beingprepared., provided that such inspection is notified by the Employer reasonably in advance. Incase such inspection by the Employer materially disrupts Contractor’s performance of theContract and such disruption is not caused by the breach of the Contract by the Contractor,the Contractor shall be entitled to claim the extension of Time of Completion under Sub-Clause 8.4 [Extension of Time for Completion].If the Employer's Requirements describe the Contractor's Documents which are to besubmitted to the Employer for review and/or for approval, they shall be submittedaccordingly, together with a notice as described below. In the following provisions of thisSub-Clause, (i) “review period” means the period required by the Employer for review and (ifso specified) for approval, and (ii) “Contractor's Documents” exclude any documents whichare not specified as being required to be submitted for review and/or for approval.Unless otherwise stated in the Employer's Requirements, each review period shall not exceed10 days, calculated from the date on which the Employer receives a Contractor's Documentand the Contractor's notice, except for a complete set of detail design which shall not exceed36



21 days. This notice shall state that the Contractor's Document is considered ready, both forreview (and approval, if so specified) in accordance with this Sub-Clause and for use. Thenotice shall also state that the Contractor's Document complies with the Contract, or theextent to which it does not comply. Any additional time of the review period above the timeperiods specified in this paragraph shall entitle the Contractor to claim the extension of Timeof Completion under Sub-Clause 8.4 [Extension of Time for Completion].The Employer may, within the review period, give notice to the Contractor that a Contractor'sDocument fails (to the extent stated) to comply with the Contract. If a Contractor's Documentso fails to comply, it shall be rectified, resubmitted and reviewed (and, if specified, approved)in accordance with this Sub-Clause, at the Contractor's cost.The period for review or approval for any resubmitted Contractor’s Documents shall be thebalance of the initial review period (calculated from the date on which the Employer receivedthe relevant Contractor’s Document and Contractor’s notice) or 7 days after the date theEmployer receives the resubmitted Contractor’s Documents, whichever is longer.For each part of the Works, and except to the extent that the prior approval or consent of theEmployer shall have been obtained:(a) in the case of a Contractor's Document which has (as specified) been submittedfor the Employer’s approval:(i) the Employer shall give notice to the Contractor that the Contractor'sDocument is approved, with or without comments, or that it fails (to theextent stated) to comply with the Contract;(ii) execution of such part of the Works shall not commence until theEmployer has approved the Contractor's Document; and(iii) the Employer shall be deemed to have approved the Contractor'sDocument upon the expiry of the review periods for all the Contractor'sDocuments which are relevant to the design and execution of such part,unless the Employer has previously notified otherwise in accordance withsub-paragraph (i);(b) execution of such part of the Works shall not commence prior to the expiry of thereview periods for all the Contractor's Documents which are relevant to its designand execution except where approval has been given earlier;(c) execution of such part of the Works shall be in accordance with these reviewed(and, if specified, approved) Contractor's Documents; and(d) if the Contractor wishes to modify any design or document which has previouslybeen submitted for review (and, if specified, approval), the Contractor shallimmediately give notice to the Employer. Thereafter, the Contractor shall submitrevised documents to the Employer in accordance with the above procedure.If the Employer instructs that further Contractor's Documents are reasonably required, theContractor shall prepare them promptly.Any such approval, consent or any review (under this Sub-Clause or otherwise) shall notrelieve the Contractor from any obligation or responsibility under the Contract. 37



5.3 Contractor's UndertakingThe Contractor undertakes that the design, the Contractor's Documents, the execution and thecompleted Works will be in accordance with:(a) the Laws in the Country, and(b) the documents forming the Contract, as altered or modified by Variations.5.4 Technical Standards and RegulationsThe design, the Contractor's Documents, the execution and the completed Works shallcomply in particular with the technical standards specified in the chapter lists forming part ofthe Employer’s Requirements, the Country's technical standards, building, mechanicalengineering, labour safety, fire safety and environmental Laws, Laws applicable to theproduct being produced from the Works, and other standards specified in the Employer'sRequirements, applicable to the Works, or defined by the applicable Laws.All these Laws shall, in respect of the Works, be those prevailing when the Works are takenover by the Employer under Clause 10 [Employer’s Taking Over]. References in the Contractto published standards shall be understood to be references to the edition applicable on theBase Date, unless stated otherwise.If changed or new applicable standards come into force in the Country after the Base Date,the Contractor shall give notice to the Employer and (if appropriate) submit proposals forcompliance. In the event that:(a) the Employer determines that compliance is required, and(b) the proposals for compliance constitute a Variation,then the Employer shall initiate a Variation in accordance with Clause 13 [Variations andAdjustments].5.5 TrainingThe Contractor shall carry out the training of Employer's Personnel in the operation andmaintenance of the Works as specified in Section 2.16 of the General TechnicalRequirements, except for in relation to the Employer’s Plant and Materials. If the Contractspecifies training which is to be carried out before taking-over, the Works shall not beconsidered to be completed for the purposes of taking-over under Sub-Clause 10.1[Preliminary Taking Over of the Works and Final Taking Over of the Works] until thistraining has been completed and the Contractor submitting documentation confirming that thetraining was carried out, as specified in the Employer’s Requirements. The Employer'sPersonnel to be trained will be given one week notice before this training commences.5.6 As-Built DocumentsThe Contractor shall prepare, and keep up-to-date, a complete set of “as-built” records of theexecution of the Works, showing the exact as-built locations, sizes and details of the work asexecuted. These records shall be kept on the Site and shall be used exclusively for thepurposes of this Sub-Clause. Two copies and an electronic form of such documentation shallbe supplied to the Employer prior to the commencement of the Tests on Completion; theContractor shall further supply such number of as-built documentation to the extent requiredby public authorities. 38



In addition, the Contractor shall supply to the Employer as-built drawings of the Works,showing all Works as executed, and submit them to the Employer for review under Sub-Clause 5.2 [Contractor's Documents]. The Contractor shall obtain the consent of theEmployer as to their size, the referencing system, and other relevant details.The Contractor shall supply to the Employer the specified numbers and types of copies of therelevant as-built drawings and other supporting documentation in accordance with Section2.22 of the General Technical Requirements and Annex No. 12. The Works shall not beconsidered to be completed for the purposes of taking-over under Sub-Clause 10.1[Preliminary Taking Over of the Works and Final Taking Over of the Works] until theEmployer has received these documents.Scope and format of the as-built drawings of the Works is defined in Sub-Clause 1.8 [Careand Supply of Documents]. Unless otherwise stated therein, the Contractor shall immediatelyafter finalising each drawing submit to the Employer an electronic copy of each drawing andfour updated and accurate paper copies. For the purpose of ready identification, theContractor shall ensure that each drawing and item of data contains the name of the project,the title of the Works to which the drawing belongs, the Employer requisition number and thetitle of the drawing or data item. The Contractor shall ensure that all such identification isshown in a consistent manner (to the Employer’s reasonable satisfaction) in all drawings anddata items and in such a manner that it does not cover or obscure any information appearingin a drawing or data item.5.7 Operation and Maintenance ManualsPrior to commencement of the Tests on Completion, the Contractor shall supply to theEmployer provisional operation and maintenance manuals in sufficient detail for theEmployer to operate, maintain, clean, lubricate, dismantle, reassemble, adjust and repair theWorks.The Works shall not be considered to be completed for the purposes of taking-over underSub-Clause 10.1 [Preliminary Taking Over of the Works and Final Taking Over of the Works]until the Employer has received final operation and maintenance manuals in such detail, andany other manuals specified in the Employer's Requirements for these purposes.5.8 Design ErrorIf errors, omissions, ambiguities, inconsistencies, inadequacies or other defects are found inthe Contractor's Documents, they and the Works shall be corrected at the Contractor's cost,notwithstanding any consent or approval under this Clause.6. Staff and Labour6.1 Engagement of Staff and LabourExcept as otherwise stated in the Employer’s Requirements, the Contractor shall makearrangements for the engagement of all staff and labour, local or otherwise, and for theirpayment, housing, feeding and transport.6.2 Rates of Wages and Conditions of LabourThe Contractor shall pay rates of wages, and observe conditions of labour, which are notlower than those established for the trade or industry where the work is carried out.  If noestablished rates or conditions are applicable, the Contractor shall pay rates of wages and39



observe conditions which are not lower than the general level of wages and conditionsobserved locally by employers whose trade or industry is similar to that of the Contractor.6.3 Persons in the Service of EmployerThe Contractor shall not recruit, or attempt to recruit, staff and labour from amongst theEmployer’s Personnel.6.4 Labour LawsThe Contractor shall comply with all the relevant labour Laws applicable to the Contractor’sPersonnel, including Laws relating to their employment, health, safety, welfare, immigrationand emigration, and shall allow them all their legal rights.The Contractor shall require his employees to obey all applicable Laws, including thoseconcerning safety at work.6.5 Working HoursWork may be carried out on the Site in accordance with the Contract anytime, unless:(a) Joint Permit stipulates otherwise,(b) the Employer does not give consent, or(c) the work is unavoidable, or necessary for the protection of life or property orfor the safety of the Works, in which case the Contractor shall immediatelyadvise the Employer.Any work carried out at night shall comply with the Laws of the Country and be carried outwithout unreasonable noise and disturbance. The Contractor shall indemnify the Employer forany harm (including legal fees and expenses) claimed by any person to the extent that suchharm arises out of or in connection with such noise or disturbance., provided the Employerpromptly notified the Contractor of any claim by a third party and provided all relevantinformation thereabout. In such case, the Contractor may (at its cost) conduct negotiations forthe settlement of the claim, and any litigation or arbitration which may arise from it. TheEmployer shall, at the request and cost of the Contractor, reasonably assist in contesting theclaim. The Employer (and its personnel) shall not make any admission which might beprejudicial to the Contractor, unless the Contractor failed to take over the conduct of anynegotiations, litigation or arbitration upon being requested to do so by the Employer.6.6 Facilities for Staff and LabourExcept as otherwise stated in the Employer’s Requirements, the Contractor shall provide andmaintain all necessary accommodation and welfare facilities for the Contractor’s Personnel.The Contractor shall also provide facilities for the Employer’s Personnel as stated in theEmployer’s Requirements.The Contractor shall not permit any of the Contractor’s Personnel to maintain any temporaryor permanent living quarters within the structures forming part of the Permanent Works.6.7 Health and SafetyThe Contractor shall at all times take all reasonable precautions to maintain the health andsafety of the Contractor’s Personnel, as further specified in the Employer’s Requirements.The Contractor shall appoint a qualified and experienced accident prevention and health andsafety officer at the Site, responsible for maintaining safety and protection against accidents.This person shall be qualified for this responsibility, and shall have the authority to issue40



instructions and take protective measures to prevent accidents. Throughout the execution ofthe Works, the Contractor shall provide whatever is required by this person to exercise thisresponsibility and authority.The Contractor shall procure that the health and safety officer trains the Contractor’sPersonnel in safety, fire safety, the protection of the environment, prevention of accidents andthe maintaining, reviewing and revising of safety precautions and programs, and shall ensurethat the officer is familiar with the provisions of the Laws of the Country that apply to theWorks.The Contractor shall take all necessary precautions (including ensuring that all of theContractor’s Personnel are equipped with, and properly use, all safeguards and personalprotective equipment necessary for the performance of the relevant Works) for the safety of,and shall provide the necessary protection to prevent damage, injury or loss resulting from theperformance of the project to:(a) each person who is at the Site or who may otherwise be affected by theperformance of the project;(b) any Goods or Plant on the Site;(c) any other property on, under, over or near the Site, whether belonging toEmployer or to any other Person, including buildings and other structures, fences,gates, pavements, roadways, sidewalks, vegetation, utilities (above and belowground) and the like, unless and until they are designated for removal anddisposal in the course of performing the relevant Works.The Contractor shall submit the PHSE Plan within 3 weeks after the issuance of the partialNotice to Proceed concerning the Early Works and proceed in accordance with Section 2.7 ofthe General Technical Requirements. The Contractor shall immediately call the safety officerof the Employer or Employer’s Representative for the safe proper treatment of the injury andsend to the Employer, details of any accident as soon as practicable after its occurrence. TheContractor shall maintain records and make reports concerning health, safety and welfare ofpersons, and damage to property, as the Employer may reasonably require.The Employer shall appoint a qualified and experienced accident prevention and health andsafety coordinator at the Site. The coordinator shall have the right to instruct the Contractor’saccident prevention and health and safety officer and the Contractor’s Personnel inaccordance with Sub-Clause 3.4 [Instructions]. The Contractor’s accident prevention andhealth and safety officer shall communicate exclusively with the Employer’s health and safetycoordinator.The Contractor shall pay to the Employer a contractual penalty in the amount of EUR 1,000per each breach, and EUR 2,000 in case of each repeated breach, of the following obligations:(i) failure to implement a HSE Management Program pursuant to Clause 2;(ii) failure to stop the Works pursuant to Clause 3.2;(iii) failure to perform specific HSE Risk Assessment pursuant to Clause 3.4;(iv) failure to address all personnel in the Job Site Safety Briefing pursuant toClause 3.6; 41



(v) failure to prepare all required documents for the HSE Managementpursuant to Clause 5.3;(vi) failure to report pursuant to Clause 6;(vii) failure to implement a system of periodic audits and inspection pursuantto Clause 7.3;(viii) failure to carry out a Site induction training, non-occupational oroccupational health and safety trainings or safety drills pursuant toClauses 9.3.1, 9.3.2, 9.3.3 or 9.3.4, respectively;(ix) failure to develop a “Permit to Work” system pursuant to Clause10.2.4.9;(x) failure to establish response systems pursuant to Clause 10.3;all as further specified in the relevant clause of the document “Requirements on HSEManagement for General Contractor” which is part of the Employer’s Requirements.6.8 Contractor’s SuperintendenceThroughout the execution of the Works, and as long thereafter as is necessary to fulfil theContractor’s obligations, the Contractor shall provide all necessary super-intendence to plan,arrange, direct, manage, inspect and test the work.Superintendence shall be given by a sufficient number of persons having adequate knowledgeof the language for communications (defined in Clause 11.2 of the Contract Agreement) andof the operations to be carried out (including the methods and techniques required, thehazards likely to be encountered and methods of preventing accidents), for the satisfactoryand safe execution of the Works.6.9 Contractor’s PersonnelThe Contractor’s Personnel shall be appropriately qualified, skilled and experienced in theirrespective trades or occupations. The Employer may require the Contractor to remove (orcause to be removed) any person employed on the Site or Works, including the Contractor’sRepresentative if applicable, who:(a) the Employer considers is not appropriately qualified, skilled and experienced toperform the role for which he has been engaged,(e) persists in any misconduct or lack of care or whose conduct is, in the reasonableopinion of the Employer, unacceptable,(f) carries out duties incompetently or negligently,(g) fails to conform with any provisions of the Contract, or(h) persists in any conduct which is prejudicial to safety, health, fire safety or theprotection of the environment.If appropriate, the Contractor shall then appoint (or cause to be appointed) a suitablereplacement person subject to Employer’s consent. Employer shall approve such person if42



such person in the Employer’s opinion has the appropriate qualification, skills and experiencein its respective trade or occupations.The Contractor may not remove any Key Personnel without Employer’s consent. Employer’sconsent shall not be required for Key Personnel listed in the Contractor’s Proposal when suchKey Personnel is no longer capable of carrying out its function through death or illness orwhen such Key Personnel resigns from the employment with the Contractor in its free will. Inany case, the Contractor shall notify the Employer of any change (even future) of KeyPersonnel immediately when it becomes aware of it. Any new person replacing a position ofany member of the Key Personnel must be approved by the Employer.6.10 Records of Contractor’s Personnel and EquipmentThe Contractor shall submit, to the Employer, details showing the number of each class ofContractor’s Personnel and of each type of Contractor’s Equipment on the Site.  Details shallbe submitted each calendar month, in a form approved by the Employer, until the Contractorhas completed all work which is known to be outstanding at the completion date stated in theTaking-Over Certificate for the Works.6.11 Disorderly ConductThe Contractor shall at all times take all reasonable precautions to prevent any unlawful,riotous or disorderly conduct by or amongst the Contractor’s Personnel, and to preserve peaceand protection of persons and property on and near the Site.6.12 Prohibited ActsNeither the Contractor nor any Contractor’s Personnel may engage, either directly orindirectly, in any business or professional activities which would conflict with the activitiesassigned to them under the Contract.The Contractor:(a) warrants that he, and each of his directors and officers, the Contractor’s Personneland any other person acting on his behalf have not committed and shall notcommit, either directly or indirectly, any Prohibited Act, and(b) shall indemnify the Employer from and against all damages (including legal feesand expenses) suffered by the Employer or any third party occurring as the resultof a Prohibited Act, and may not make any claim or commence any action orproceeding, directly or indirectly, relating to such Prohibited Act., and(c) acknowledges the fact that the Employer pursues its business in accordance withthe rules set forth in its Ethical Code of Conduct, which forms Annex 7, andundertakes to contribute to compliance with the rules and principles containedtherein. The Contractor further undertakes to comply with the principles definedin the United Nations Global Compact concerning human rights, labor conditions,environment and anticorruption (www.unglobalcompact.org).6.13 Alcoholic Liquors or DrugsThe Contractor shall not permit or suffer any Contractor’s Personnel bringing to the Site any,or being at the Site under the influence of, alcohol, intoxicants, incapacitating agents or illegaldrugs. If any Contractor’s Personnel is found with any such substance at the Site or during thecarrying out of the Works, the Employer may seize, control and dispose of such substances.43



The Contractor acknowledges and agrees that the individual shall be dealt with in accordancewith the Employer’s security procedures and applicable Laws.6.14 Arms and AmmunitionThe Contractor shall not possess, give, barter or otherwise dispose of to any person, any armsor ammunition of any kind or permit or suffer Contractor’s Personnel to do so.6.15 Commissions and Conflict of InterestThe remuneration of the Contractor properly due under the Contract shall constitute theContractor’s sole remuneration in connection with the Contract and, subject to the followingsub-paragraph, the Contractor shall not accept for his own benefit any trade commission,discount or similar payment in connection with the Contract. The Contractor shall ensure thatthe Contractor’s Personnel do not receive any such additional remuneration.The Contractor shall not engage in any activity that might conflict with the interests of theEmployer under the Contract, and shall notify the Employer in writing of any matterconnected with the Contract which may give rise to any real or apparent conflict of interest atany time during the performance of the Contract.If the Contractor is obliged as part of the Contract to advise the Employer on the procurementof goods, works or services, the Contractor shall at all times exercise such obligations in thebest interest of the Employer. Any discounts or commissions obtained by the Contractor inthe exercise of such procurement responsibility will be solely for the account of theEmployer.7. Plant, Materials and Workmanship7.1 Manner of ExecutionThe Contractor shall carry out the manufacture of Plant, the production and manufacture ofMaterials, and all other execution of the Works:(a) in the manner (if any) specified in the Contract,(b) in a proper workmanlike and careful manner, in accordance with RecognisedGood Practice and assembly procedures (if any) stated in particular in theEmployer’s Requirements, and(c) with properly equipped facilities and non-hazardous Materials, except asotherwise specified in the Contract.The Contractor shall use only new Plant and Materials for incorporation into the Works,unless the Contract expressly specifies otherwise. For the avoidance of doubts, theaforementioned does not apply to the Contractor’s Equipment.7.2 SamplesThe Contractor shall submit the following samples of Materials, and relevant information, tothe Employer for review in accordance with the procedures for Contractor's Documentsdescribed in Sub-Clause 5.2 [Contractor's Documents]:(a) manufacturer’s standard samples of Materials and samples specified in theContract, all at the Contractor’s cost, 44



(b) additional samples instructed by the Employer as a Variation, and(c) third-party manufacturer’s technical documentation concerning the Materialsprocured by the Contractor for the execution of the Works, all at theContractor’s cost.Each sample shall be labelled as to origin and intended use in the Works.7.3 InspectionThe Employer’s Personnel shall at all reasonable times:(a) have full access to all parts of the Site and to all places from which naturalMaterials are being obtained,(b) during production, manufacture and construction (at the Site and elsewhere),be entitled to examine, inspect, measure and test the materials andworkmanship, and to check the progress of manufacture of Plant andproduction and manufacture of Materials, and(c) obtain photographs and video recordings showing the status of the executionof the Works and of the progress at the Site.The Contractor shall give the Employer’s Personnel full opportunity to carry out theseactivities, including providing access, facilities, permissions and safety equipment.  No suchactivity shall relieve the Contractor from any obligation or responsibility.The Contractor shall give reasonable (and in any event not less than 5 days’) notice to theEmployer whenever any work is ready and before it is covered up, put out of view, orpackaged for storage or transport.The Employer shall then either carry out the examination, inspection, measurement or testingwithout unreasonable delay, or promptly give notice to the Contractor that the Employer doesnot require doing so. If the Contractor fails to give the notice, he shall, if and when requiredby the Employer, uncover the work and thereafter reinstate and make good, all at theContractor’s cost.The tests necessary to evidence the compliance of the Works with the Employer’sRequirements and the Tests on Completion shall be carried out by the Contractor and shall besupervised by means of an independent third party inspection. The Contractor shall be obligedto conclude a subcontract with the entity providing the third party inspection, which shallinclude the costs for all required activities to supervise and certify the tests and to produceand supply documentation as defined in the Contract.The Employer may order the third party inspection directly under a separate contract if theContractor fails to duly procure the third party inspection.Only reputable certification bodies approved by the Employer may be used for the purposesof performing of the third party inspection.The Contractor must grant the inspectors performing the third party inspection full access toits premises or the Site and provide all reasonably required facilities to them as required toduly supervise and certify the tests.The Contractor shall be responsible for coordination of the third party inspection. 45



The costs for the execution of the tests, the preparation and handing over of thisdocumentation and costs related to giving access to the tests for the third party inspectionshall be borne by the Contractor.7.4 TestingThis Sub-Clause shall apply to all tests specified in the Contract.The Contractor shall provide all apparatus, assistance, documents and other information,electricity, equipment, fuel, consumables, instruments, labour, materials, and suitablyqualified and experienced staff, as are necessary to carry out the specified tests efficiently.The Contractor shall agree, with the Employer, the time and place for the specified testing ofany Plant, Materials and other parts of the Works.The Employer may, under Clause 13 [Variations and Adjustments], vary the location ordetails of specified tests, or instruct the Contractor to carry out additional tests.  If thesevaried or additional tests show that the tested Plant, Materials or workmanship is not inaccordance with the Contract, the cost of carrying out this Variation shall be borne by theContractor, notwithstanding other provisions of the Contract.The Employer shall give the Contractor not less than 48 hours’ notice of the Employer’sintention to attend the tests.  If the Employer does not attend at the time and place agreed, theContractor may proceed with the tests, unless otherwise instructed by the Employer, and thetests shall then be deemed to have been made in the Employer’s presence.If the Contractor suffers delay and/or incurs Cost from complying with these instructions oras a result of a delay for which the Employer is responsible, the Contractor shall give noticeto the Employer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:(a) an extension of time for any such delay, if completion is or will be delayed,under Sub-Clause 8.4 [Extension of Time for Completion], and(b) payment of any such Cost, which shall be included in the Contract Price.After receiving this notice, the Employer shall proceed in accordance with Sub-Clause 3.5[Determinations] to agree or determine these matters.The Contractor shall promptly forward to the Employer duly certified reports of the tests.When the specified tests have been passed, the Employer shall endorse the Contractor’s testcertificate, or issue a certificate to him, to that effect. If the Employer has not attended thetests, he shall not be deemed to have accepted the readings as accurate, unless the Parties soagree.7.5 RejectionIf, as a result of an examination, inspection, measurement or testing, any Plant, Materials orworkmanship is found to be defective or otherwise not in accordance with the Contract, theEmployer may reject the Plant, Materials or workmanship by giving notice to the Contractor,with reasons.  The Contractor shall then promptly make good the defect and ensure that therejected item complies with the Contract.If the Employer requires this Plant, Materials or workmanship to be retested, the tests shall berepeated under the same terms and conditions.  If the rejection and retesting cause theEmployer to incur additional costs, the Contractor shall subject to Sub-Clause 2.5[Employer’s Claims] pay these costs to the Employer. 46



If, as a result of non-destructive test (NDT), defects are found in excess of 5 % of the totalamount of welds for any DN dimension and repeated non-destructive test (NDT) of thecorrected defect is carried out, the Contractor shall, subject to Sub-Clause 2.5 [Employer’sClaims] pay the costs of such repeated non-destructive tests (NDT) to the Employer.7.6 Remedial WorkNotwithstanding any previous test or certification, the Employer may instruct the Contractorto: (a) remove from the Site and replace any Plant or Materials which is not inaccordance with the Contract,(b) remove and re-execute any other work which is not in accordance with theContract, and(c) execute any work which is urgently required for the safety of the Works,whether because of an accident, unforeseeable event or otherwise.The Contractor shall comply with the instruction within a reasonable time, which shall be thetime (if any) specified in the instruction, or immediately if urgency is specified under sub-paragraph (c).If the Contractor fails to comply with the instruction, the Employer shall be entitled to employand pay other persons to carry out the work.  Except to the extent that the Contractor wouldhave been entitled to payment for the work, the Contractor shall subject to Sub-Clause 2.5[Employer’s Claims] pay to the Employer all costs arising from this failure.7.7 Ownership of Plant and MaterialsWith the exception of the Employer’s Plant and Material, each item of Plant and Materialsshall, to the extent consistent with the Laws of the Country, become the property of theEmployer at whichever is the earlier of the following times, free from liens and otherencumbrances:(a) when it is delivered to the Site;(b) when the Contractor is entitled to payment of the value of the Plant andMaterials under Sub-Clause 8.10 [Payment for Plant and Materials in Eventof Suspension].7.8 RoyaltiesUnless otherwise stated in the Employer's Requirements, the Contractor shall pay allroyalties, rents and other payments for:(a) natural Materials obtained from outside the Site, and(b) the disposal of material from demolitions and excavations and of othersurplus material (whether natural or man-made), except to the extent thatdisposal areas within the Site are specified in the Contract.7.9 Spare PartsThe Contractor:(a) must, at the times specified in the Contract make available and, subject toClause 13 [Variations and Adjustments], deliver to the Employer at the Site47



all Spare Parts identified by the Employer as a deliverable for the Employer’staking over of the Works under Sub-Clause 10.1 [Preliminary Taking Over ofthe Works and Final Taking Over of the Works]; and(b) without limiting any other provision of the Contract, warrants that such SpareParts are:(i) brand new;(ii) capable of being used for their intended purposes; and(c) guarantees availability of the Spare Parts for the period specified in Section3.3 of the General Technical Requirements; and(d) shall otherwise comply with its obligations specified in the document“Requirements Spare Parts Philosophy for General Contractor” which is partof the Employer’s Requirements.If any Spare Part supplied by the Contractor contains a defect or needs to be utilised to rectifya defect at any timer prior to the date of the Performance Certificate, the Contractor must at itscost promptly replace that Spare Part.8. Commencement, Delays and Suspension8.1 Commencement of WorksThe Contractor shall proceed with the Works with due expedition and without delay and inaccordance with the terms stated in Clause 3.1 and 3.2 of the Contract Agreement.8.2 Time for CompletionThe Contractor shall complete the whole of the Works within the Times for Completioncontained in Clause 3.1 of the Contract Agreement, including:(a) achieving the passing of the Tests on Completion, and(b) completing all work which is stated in the Contract as being required for theWorks to be considered to be completed for the purposes of taking over underSub-Clause 10.1 [Preliminary Taking Over of the Works and Final TakingOver of the Works]. 48



8.3 ProgrammeThe Contractor shall submit a detailed Project Execution Plan concerning the 14-MonthScenario to the Employer within three (3) weeks after the issuance of the partial Notice toProceed concerning the Early Works in accordance with Section 2.4 of the General TechnicalRequirements. In case the Notice to Proceed is not issued by the Expected NTP Date, theContractor shall within two (2) weeks form the Expected NTP Date also submit a detailedProject Execution Plan concerning the 12-Month Scenario to the Employer. The ProjectExecution Plan shall conform to the time schedule contained Clause 3.1 of the ContractAgreement and shall integrate the time schedule in accordance with Section 2.3 of theGeneral Technical Requirements. The Contractor shall also submit a revised ProjectExecution Plan in his monthly progress report prepared under Sub-Clause 4.21 [ProgressReports], and whenever the previous Project Execution Plan is inconsistent with actualprogress or with the Contractor’s obligations.  Each Project Execution Plan shall include:(a) the order in which the Contractor intends to carry out the Works, includingthe anticipated timing of each stage of design, Contractor’s Documents,procurement, manufacture, inspection, delivery to Site, construction, erection,factory acceptances, testing, commissioning and trial-operations,(b)  the periods for reviews under Sub-Clause 5.2 [Contractor's Documents] andfor any other submissions, approvals and consents specified in the Employer'sRequirements,(c) the sequence and timing of inspections and tests specified in the Contract,and(d) a supporting report which includes:(i) a general description of the methods which the Contractor intends toadopt, and of the major stages, in the execution of the Works, and(ii) details showing the Contractor’s reasonable estimate of the numberof each class of Contractor’s Personnel and of each type ofContractor’s Equipment, required on the Site for each major stage,and(iii) details of the dates on which the Contractor reasonablyanticipates payment related milestones to be achieved, whilerespecting the schedule of payments; and(e) any other information that may be reasonably required by theEmployer to be included in the programme or report from time to time.The Contractor shall proceed in accordance with the Project Execution Plan, subject to hisother obligations under the Contract. The Employer shall have the right to give notice to theContractor, within 21 days after receiving a Project Execution Plan, stating the extent towhich it does not comply with the Contract and the Contractor shall reflect the comments tothe largest extent possible. For the avoidance of doubt, compliance of the Contractor with theprogramme shall not excuse the Contractor from its obligation to pay delay penalties forfailure to comply with the Times for Completion under Sub-Clause 8.7 [Delay Penalties]. TheEmployer’s Personnel shall be entitled to rely upon the Project Execution Plan when planningtheir activities. If a Project Execution Plan is not approved by the Employer, the last approvedProject Execution Plan shall be binding. 49



The Contractor shall promptly give notice to the Employer of specific probable future eventsor circumstances which may adversely affect the work increase the Contract Price or delay theexecution of the Works. The Employer may require the Contractor to submit an estimate ofthe anticipated effect of the future event or circumstances, and/or a proposal under Sub-Clause 13.3 [Variation Procedure].If, at any time, the Employer gives notice to the Contractor that a Project Execution Plan fails(to the extent stated) to comply with the Contract or to be consistent with actual progress andthe Contractor’s stated intentions, the Contractor shall submit a revised Project ExecutionPlan to the Employer in accordance with this Sub-Clause as soon as reasonably possible.8.4 Extension of Time for CompletionThe Contractor shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] and theparagraphs below to an extension of any Time for Completion if the Contractor was delayedand the relevant cause of delay caused a delay to the critical path for the completion for thepurposes of Sub-Clause 10.1 [Preliminary Taking Over of the Works and Final Taking Overof the Works] whenever there is a specific reference in the Contract, such as in any of thefollowing causes:(a) a Variation (unless an adjustment to the Time for Completion has beenagreed under Sub-Clause 13.3 [Variation Procedure]),(b) a cause of delay giving an entitlement to extension of time under a Sub-Clause of these Conditions, or(c) [Not used],(d) [Not used]Unforeseeable shortages in the availability of personnel or Goodscaused by epidemic or governmental actions, or(e) any delay, impediment or prevention caused by or attributable to theEmployer, the Employer’s Personnel, or the Other Employer’s Contractors onthe Site. For the avoidance of doubt, if the delay of the Employer wasprimarily caused by the Contractor, the Contractor shall not be entitled to anyextension of Time for Completion.If the Contractor considers himself to be entitled to an extension of the Time for Completion,the Contractor shall give notice to the Employer in accordance with Sub-Clause 20.1[Contractor’s Claims].  When determining each extension of time under Sub-Clause 20.1, theEmployer shall review previous determinations and may increase, but shall not decrease, thetotal extension of time. The Contractor shall be entitled to payment of Costs and/orplusreasonable Profit incurred as a result of the extension of time event under letter (e) or to theextent explicitly provided in the relevant Sub-Clause of the Contract.8.5 Delays Caused by AuthoritiesIf the following conditions apply, namely:(a) the Contractor has diligently followed the procedures laid downby the relevant legally constituted public authorities in the Country or thethird-parties handing-over the infrastructure under Sub-Clause 2.1 [Right ofAccess to the Site], 50



(b) these authorities or the third-parties handing-over theinfrastructure under Sub-Clause 2.1 [Right of Access to the Site] delay ordisrupt the Contractor’s work without due cause, and(c) the delay or disruption was Unforeseeable,then this delay or disruption will be considered as a cause of delay under sub-paragraph (b) ofSub-Clause 8.4 [Extension of Time for Completion]. The Contractor shall be entitled topayment of any Costs in accordance with Sub-Clause 20.1 [Contractor’s Claims].8.6 Rate of ProgressIf, at any time:(a) actual progress is too slow to complete within the Time for Completion,and/or(b) progress has fallen (or will fall) behind the Project Execution Plan under Sub-Clause 8.3 [Programme],other than as a result of a cause listed in Sub-Clause 8.4 [Extension of Time for Completion],then the Employer may instruct the Contractor to submit, under Sub-Clause 8.3 [Programme],a revised Project Execution Plan and supporting report describing the revised methods whichthe Contractor proposes to adopt in order to expedite progress and complete within the Timefor Completion.Unless the Employer notifies otherwise, the Contractor shall adopt these revised methods,which may require increases in the working hours and/or in the numbers of Contractor’sPersonnel and/or Goods, at the risk and cost of the Contractor.  If these revised methods causethe Employer to incur additional costs, the Contractor shall subject to Sub-Clause 2.5[Employer’s Claims] pay these costs to the Employer, in addition to delay penalties underSub-Clause 8.7 below.8.7 Delay PenaltiesIf the Contractor fails to comply with Sub-Clause 8.2 [Time for Completion], the Contractorshall subject to Sub-Clause 2.5 [Employer’s Claims] pay delay penalties defined in Clause 3of the Contract Agreement to the Employer for this default.Without prejudice to the Employer’s entitlement to additional costs caused by theContractor’s revised methods of working under Sub-Clause 8.6 [Rate of Progress], the delaypenalties set forth in the Contract Agreement shall be the only penalties due from theContractor for such default, other than in the event of termination under Sub-Clause 15.2[Termination by Employer] prior to completion of the Works.  These delay penalties shall notrelieve the Contractor from his obligation to complete the Works, or from any other duties,obligations or responsibilities which he may have under the Contract. For the avoidance ofdoubt, where a contractual penalty applies, the right to claim damages exceeding thecontractual penalties shall be excluded; this is without prejudice to the payment of costs forrevised methods of the Contractor under Sub-Clause 8.6  [Rate of Progress].8.8 Suspension of WorkThe Employer may, for any reason, upon 15 days written notice to the Contractor, direct theContractor to suspend all or part of the Work (for a period of time not to exceed in aggregate270180 days) and, once the suspension has been lifted, to re commence, the carrying out ofall or part of the Contractor’s activities. 51



Upon receipt of any such notice, the Contractor shall, unless instructed otherwise:(a) discontinue the Work, or part thereof, as detailed in the notice, on the dateand to the extent specified; and(b) properly protect, store and secure the Goods, Employer’s Equipment andContractor’s Equipment, as required by the Employer.The Employer may, by further notice, instruct the Contractor to resume the Work under theContract to the extent specified.8.9 Consequences of SuspensionIf the Contractor suffers delay and/or incurs Cost from complying with the Employer’sinstructions under Sub-Clause 8.8 [Suspension of Work] and/or from resuming the work, theContractor shall give notice to the Employer and shall be entitled subject to Sub-Clause 20.1[Contractor’s Claims] to:(a) an extension of time for any such delay (incl. reasonable time formobilisation), if completion is or will be delayed, under Sub-Clause 8.4[Extension of Time for Completion], and(b) payment of the stand-by costs specified in the SPRQ under item 6.2 “Stand-by costs after the issuance of the Notice to Proceed”, which shall be includedin the Contract Price.After receiving this notice, the Employer shall proceed in accordance with Sub-Clause 3.5[Determinations] to agree or determine these matters.The Contractor shall not be entitled to an extension of time for, or to payment of the costsincurred in, making good the consequences of the Contractor’s faulty workmanship ormaterials, or of the Contractor’s failure to protect, store or secure in accordance with Sub-Clause 8.8 [Suspension of Work].8.10 Payment for Plant and Materials in Event of SuspensionThe Contractor shall be entitled to payment of the value (as at the date of suspension) of Plantand/or Materials which have not been delivered to Site, if:(a) the work on Plant or delivery of Plant and/or Materials has been suspendedfor more than 5645 days, and(b) the Contractor has marked the Plant and/or Materials as the Employer’sproperty in accordance with the Employer’s instructions.8.11 Prolonged SuspensionIf the suspension under Sub-Clause 8.8 [Suspension of Work] has continued for more than270180 days, the Contractor may request the Employer’s permission to proceed.  If theEmployer does not give permission within 28 days after being requested to do so, theContractor may, by giving notice to the Employer, treat the suspension as an omission underClause 13 [Variations and Adjustments] of the affected part of the Works.  If the suspensionaffects the whole of the Works, the Contractor may give notice of termination under Sub-Clause 16.2 [Termination by Contractor]. 52



8.12 Resumption of WorkAfter the permission or instruction to proceed is given, the Contractor and the Employer shalljointly examine the Works and the Plant and Materials affected by the suspension.  TheContractor shall make good any deterioration or defect in or loss of the Works or Plant orMaterials, which has occurred during the suspension.8.13 Mitigation and DelayThe Contractor shall use all reasonable endeavours to minimise any delay in the performanceof the Contract if the Contractor is or will be delayed by any cause giving rise to a claim foran extension of the Time for Completion.If, in respect of any work, there are two or more concurrent events of delay and at least one ofthose concurrent events of delay is attributable to the Contractor, then (except where the otherevent is a Variation directing a change to the scope of the Works) to the extent that the delaysoverlap, the Contractor shall not be entitled to an extension of the Time for Completion. TheContractor shall not be entitled to a separate extension of the Time for Completion for eachone of several causes of delay running concurrently.No entitlement to an extension of time under the Contract shall create any automaticentitlement to any additional payment, and any claim for additional Cost or other paymentshall be determined on a case by case basis and subject to Sub-Clause 20.1 [Contractor’sClaims].8.14 Advance WarningEach Party shall advise the other, in advance of any known or probable future events orcircumstances which may:(a) adversely affect the work of the Contractor’s Personnel;(b) adversely affect the performance of the Works when completed;(c) increase the Contract Price; and/or(d) delay the execution of the Works (if any).In such case, the Employer may request the Contractor to submit a proposal under Sub-Clause13.3 [Variation Procedure] to avoid or minimize the effects of such event(s) orcircumstance(s).9. Tests on Completion9.1 Contractor’s ObligationsThe Contractor shall carry out the Tests on Completion in accordance with this Clause andSub-Clause 7.4 [Testing], after providing the documents in accordance with Sub-Clause 5.6[As-Built Documents], Sub-Clause 5.7 [Operation and Maintenance Manuals] and Inspectionand Test Plan.The Contractor shall give to the Employer not less than 21 days’ notice of the date afterwhich the Contractor will be ready to carry out the Tests on Completion. Unless otherwiseagreed, Tests on Completion shall be carried out within 14 days after this date, on such day ordays as the Employer shall instruct. 53



The Tests on Completion shall be carried out in the sequence stated in Clause 5.1 of theContract Agreement. The Contractor shall ensure that each test from the Tests on Completionis carried out in accordance with the requirements (if any) presented by the Employer’s Start-Up Committee. The Contractor cannot commence the commissioning of the Works withoutthe express approval of the Start-Up Committee.During trial operation, when the Works are operating, the Contractor shall give notice to theEmployer that the Works are ready for any other Tests on Completion, including performancetests to demonstrate whether the Works conform with criteria specified in the Employer'sRequirements.Commissioning or trial operation tests shall not constitute any taking-over under Clause 10[Employer's Taking Over]. Anything produced during Tests on Completion shall be theproperty of the Employer.In considering the results of the Tests on Completion, the Employer shall make allowancesfor the effect of any use of the Works by the Employer on the performance or othercharacteristics of the Works. As soon as the Works has passed each of the Tests onCompletion, the Contractor shall, in accordance with the requirements set out in the GeneralTechnical Requirements submit a certified report of the results of these Tests to the Employer.9.2 Delayed TestsIf the Tests on Completion are being unduly delayed by the Employer, Sub-Clause 7.4[Testing] (fifth paragraph) and/or Sub-Clause 10.3 [Interference with Tests on Completion]shall be applicable.If the Tests on Completion are being unduly delayed by the Contractor, the Employer may bynotice require the Contractor to carry out the Tests within 21 days after receiving the notice.The Contractor shall carry out the Tests on such day or days within that period as theContractor may fix and of which he shall give notice to the Employer.If the Contractor fails to carry out the Tests on Completion within the period of 21 days, theEmployer’s Personnel may proceed with the Tests at the risk and cost of the Contractor. TheTests on Completion shall then be deemed to have been carried out in the presence of theContractor and the results of the Tests shall be accepted as accurate.9.3 RetestingIf the Works fail to pass the Tests on Completion, Sub-Clause 7.5 [Rejection] shall apply, andthe Employer or the Contractor may require the failed Tests, and Tests on Completion on anyrelated work, to be repeated under the same terms and conditions as necessary and reasonableconsidering the principles apparent from the Inspection and Test Plan.If the Works fail to pass the Tests on Completion for the second time during a three monthperiod after the commencement of Tests on Completion, the Employer may require theContractor to replace any faulty component, the Contractor must comply with such requestand the Contractor shall not be entitled to claim for an extension to the Time for Completionor an adjustment to the Contract Price.To the extent failure of the Tests on Completion is caused by the(a) defect in the Employer’s Plant and Materials that a reasonable contractor usingRecognised Good Practice could not have discovered or that was notified by theContractor but confirmed in writing by the Employer; 54



(b) installation manuals of the Employer’s Plant and Materials provided by thesuppliers of Employer’s Plant and Materials;and the Contractor suffers delay and/or incurs Cost as a result of this delay in carrying out theTests on Completion, the Contractor shall give notice to the Employer and shall be entitledsubject to Sub-Clause 20.1 [Contractor’s Claims] to:(i) an extension of time for any such delay, if completion is or will be delayed, underSub-Clause 8.4 [Extension of Time for Completion], and(ii) payment of any such Cost plus reasonable Profit, which shall be included in theContract Price.After receiving this notice, the Employer shall proceed in accordance with Sub-Clause 3.5[Determinations] to agree or determine these matters.9.4 [Not used]9.5 Punch ListNot earlier than 14 days prior to the Contractor’s expected date of issuance of the MechanicalCompletion Certificate, Ready for Commissioning Certificate, Preliminary Taking-OverCertificate and Taking –Over Certificate, the Contractor must provide to the Employer a draftPunch List, as further specified in the Employer’s Requirements. The Employer shall not beobliged to issue any such certificates in case any items A (as per Section 2.17.2 of GeneralTechnical Requirements) on the Punch List remain unresolved.Subject to Sub-Clause 11.4 [Failure to Respond and Failure Remedy Defects], should thePunch List items B (as per Section 2.17.2 of General Technical Requirements) not beremedied within the deadlines agreed, the Employer shall have the right to retain 8 % fromthe Payment Milestone to which the Punch List refers from the issued invoice whichimmediately follows the deadline agreed for remedying of the Punch List items until the timewhen such Punch List items are remedied by the Contractor.10. Employer’s Taking Over10.1 Preliminary Taking Over of the Works and Final Taking Over of the WorksIssuance of the Preliminary Taking-Over CertificateThe Works shall be taken over by the Employer when (i) the Works have been completed inaccordance with the Contract, including the matters specified in Clause 5.1 (c) of the ContractAgreement and except as allowed in sub-paragraph (a) below, and (ii) a Preliminary Taking-Over Certificate for the Works has been issued, or is deemed to have been issued inaccordance with this Sub-Clause.The Contractor may apply by notice to the Employer for a Preliminary Taking-OverCertificate not earlier than 14 days before the Works will, in the Contractor’s opinion, becomplete and ready for preliminary taking over as further specified in Clause 5.1 (c) of theContract Agreement.The Employer is entitled to, within 28 days after receiving the Contractor’s application:(a) issue the Preliminary Taking-Over Certificate to the Contractor, stating thedate on which the Works were completed in accordance with the Contract,except for any minor outstanding work and defects identified in the Punch55



List which will not substantially affect the use of the Works for their intendedpurpose (items B as per Section 2.17.2 of General Technical Requirements)(either until or whilst this work is completed and these defects are remedied);or(b) reject the application, giving reasons and specifying the work required to bedone by the Contractor to enable the Preliminary Taking-Over Certificate tobe issued.  The Contractor shall then complete this work before issuing afurther notice under this Sub-Clause.If the Employer fails either to issue the Preliminary Taking-Over Certificate or to reject theContractor’s application within the period of 28 days, and if the Works are substantially inaccordance with the Contract, the Preliminary Taking-Over Certificate shall be deemed tohave been issued on the last day of that periodIssuance of the Taking-Over CertificateOnce all activities specified in Clause 5.1 (d) of the Contract Agreement and Section 2.23 ofthe General Technical Requirements have been completed, including the trial operation andissuance of the Final Operation Permit (in legal force), the Contractor may apply by notice tothe Employer for the issuance of a Taking-Over Certificate.The Employer is entitled to, within 28 days after receiving the Contractor’s application:(a) issue the Taking-Over Certificate to the Contractor, stating the date ofcompletion of the trial operation and issuance of the Final Operation Permit(in legal force), except for any minor outstanding work and defects identifiedin the Punch List which will not substantially affect the use of the Works fortheir intended purpose (items B as per Section 2.17.2 of General TechnicalRequirements) (either until or whilst this work is completed and these defectsare remedied); or(b) reject the application, giving reasons and specifying the work required to bedone by the Contractor to enable the Taking-Over Certificate to be issued.The Contractor shall then complete this work before issuing a further noticeunder this Sub-Clause.If the Employer fails either to issue the Taking-Over Certificate or to reject the Contractor’sapplication within the period of 28 days, and if the Works are substantially in accordance withthe Contract, the Taking-Over Certificate shall be deemed to have been issued on the last dayof that period.10.2 Taking Over of Parts of the WorksThe Employer may, at the sole discretion of the Employer, issue a Preliminary Taking-OverCertificate and/or the Taking-Over Certificate for any part of the Permanent Works.The Employer shall not (except as expressly provided for in the Employer’s Requirements)use any part of the Works (other than as a temporary measure which is either specified in theContract or agreed by both Parties) unless and until the Employer has issued a PreliminaryTaking-Over Certificate for this part.  However, if the Employer does use any part of theWorks before the Preliminary Taking-Over Certificate is issued:(a) the part which is used shall be deemed to have been taken over as from thedate on which it is used, 56



(b) the Contractor shall cease to be liable for the care of such part as from thisdate, when responsibility shall pass to the Employer, and(c) if requested by the Contractor, the Employer shall issue a PreliminaryTaking-Over Certificate for this part.After the Employer has issued a Preliminary Taking-Over Certificate for a part of the Works,the Contractor shall be given the earliest opportunity to take such steps as may be necessaryto carry out any outstanding Tests on Completion.  The Contractor shall carry out these Testson Completion as soon as practicable before the expiry date of the relevant DefectsNotification Period.If the Contractor incurs Cost as a result of the Employer taking over and/or using a part of theWorks, other than such use as is specified in the Contract or agreed by the Contractor, theContractor shall (i) give notice to the Employer and (ii) be entitled subject to Sub-Clause 20.1[Contractor’s Claims] to payment of any such Cost plus reasonable Profit, which shall beincluded in the Contract Price.  After receiving this notice, the Employer shall proceed inaccordance with Sub-Clause 3.5 [Determinations] to agree or determine this Cost.10.3 Interference with Tests on CompletionIf the Contractor is prevented, for more than 8460 days, from carrying out the Tests onCompletion by a cause for which the Employer is responsible, the Employer shall be deemedto have taken over the Works on the date when the Tests on Completion would otherwisehave been completed.The Employer shall then issue a Preliminary Taking-Over Certificate accordingly, and theContractor shall carry out the Tests on Completion as soon as practicable, before the expirydate of the Defects Notification Period.  The Employer shall require the Tests on Completionto be carried out by giving 14 days’ notice and in accordance with the relevant provisions ofthe Contract.If the Contractor suffers delay and/or incurs Cost as a result of this delay in carrying out theTests on Completion, the Contractor shall give notice to the Employer and shall be entitledsubject to Sub-Clause 20.1 [Contractor’s Claims] to:(a) an extension of time for any such delay, if completion is or will be delayed,under Sub-Clause 8.4 [Extension of Time for Completion], and(b) payment of any such Cost plus reasonable Profit, which shall be included inthe Contract Price.After receiving this notice, the Employer shall proceed in accordance with Sub-Clause 3.5[Determinations] to agree or determine these matters.10.4 Surfaces Requiring ReinstatementExcept as otherwise stated in a Preliminary Taking-Over Certificate, a certificate for a part ofthe Works shall not be deemed to certify completion of any ground or other surfaces requiringreinstatement.10.5 Concealed WorkAll parts of the Work may be put out of view or covered up only according to the procedurestated in the Inspection and Test Plan. The Contractor is to provide reasonable notice (and in57



any event not less than 5 days’) in order to permit the inspection of any part of the Workwhich is about to be put out of view or covered up.The Contractor may not put out of view or cover up any parts of the Works when such eventis foreseen in the Inspection and Test Plan as “hold” event unless explicitly allowed by theEmployer for such particular inspection event.The Contractor may put out of view or cover up any parts of the Works when such event isforeseen in the Inspection and Test Plan as “witness”.If the Contractor fails to notify the Employer of the planned inspection event, the Employershall have the right at any time to require the Contractor to uncover or open up any part of theWork and to reinstate such uncovered or opened part following inspection and testing by theEmployer, all at the Contractor’s cost.The Contractor shall further pay the Employer a contractual penalty in the amount of EUR2,000 for every breach of the procedures set forth in the Inspection and Test Plan with respectto “witness” items and EUR 3,500 for every breach of the procedures set forth in theInspection and Test Plan with respect to “hold” items.If the Employer fails to attend a “hold” event despite being duly notified by the Contractor,the Employer shall have the right at any time to require the Contractor to uncover or open upany part of the Work and to reinstate such uncovered or opened part following inspection andtesting by the Employer, but the Contractor shall give notice to the Employer and shall beentitled subject to Sub-Clause 20.1 [Contactor’s Claim] to:(a) an extension of time for any such delay, if completion is or will be delayed, underSub-Clause 8.4 [Extension of Time for Completion], and(b) payment of any such Cost, which shall be included in the Contract Price.11. Defects Liability11.1 Completion of Outstanding Work and Remedying DefectsIn order that the Works and Contractor’s Documents shall be in the condition required by theContract (fair wear and tear excepted) by the expiry date of the relevant Defects NotificationPeriod or as soon as practicable thereafter, the Contractor shall:(a) complete any work identified in the Punch List within the time specified forthat item on the Punch List (or where no time is specified, within reasonabletime after Preliminary Taking-Over Certificate is issued), or such longerperiod as the Parties may agree, and(b) execute all work required to remedy defects or damage, as may be notified by(or on behalf of) the Employer on or before the expiry date of the DefectsNotification Period for the Works.Without limiting the Contractor’s obligations under the Contract, including to remedy defects,if a defect appears or damage occurs, the Contractor shall be notified accordingly, by theEmployer, as soon as reasonably practicable after the defect or damage has been discovered.58



11.2 Cost of Remedying DefectsAll work referred to in sub-paragraph (b) of Sub-Clause 11.1 [Completion of OutstandingWork and Remedying Defects] shall be executed at the risk and cost of the Contractor, if andto the extent that the work is attributable to:(a) the design of the Works,(b) Plant, Materials or workmanship not being in accordance with the Contract,except for the Employer’s Plant and Materials (if not caused by improperhandling or installation performed by the Contractor),(c) improper operation or maintenance which was attributable to matters forwhich the Contractor is responsible (under Sub-Clauses 5.5 to 5.7 orotherwise), or(d) failure by the Contractor to comply with any other obligation.The costs borne by the Contractor pursuant to the preceding paragraph shall include theEmployer’s costs reasonably incurred as a result of or in connection with the Contractor’sbreach of warranty (, including Contractor’s travel and personnel costs in connection with thewarranty defect, costs of third-party inspections etc.).If and to the extent that such work is attributable to any other cause, the Contractor shall benotified promptly by (or on behalf of) the Employer, and Sub-Clause 13.3 [VariationProcedure] shall apply.11.3 Extension of Defects Notification PeriodThe Employer shall be entitled subject to Sub-Clause 2.5 [Employer’s Claims] to an extensionof the Defects Notification Period for the Works if and to the extent that the Works or a majoritem of Plant (as the case may be, and after taking over) cannot be used for the purposes forwhich they are intended by reason of a defect or damage.If any component of the Works (and in case of the Employer’s Plant and Materials as a resultof defective installation or disposal by the Contractor) fails for the third time during the lastconsecutive period of six (6) months, the Employer may require the Contractor to replacesuch component or construction section, the Contractor must comply with such request at itsown risk and cost. The Contractor shall provide new Defects Notification Period with respectto the replaced component.If delivery and/or erection of Plant and/or Materials was suspended under Sub-Clause 8.8[Suspension of Work] or Sub-Clause 16.1 [Contractor’s Entitlement to Suspend Work], theContractor’s obligations under this Clause shall not apply to any defects or damage occurringmore than two years after the Defects Notification Period for the Plant and/or Materials wouldotherwise have expired.11.4 Failure to Remedy DefectsThe Contractor shall commence to remedy the notified defect without unreasonable delay andin any case not later than:(i) within 12 hours in case the defect prevents the safe operation of the Works,and(ii) within 48 hours in case the defect does not have an impact on the safeoperation of the Works, 59



in each case after the receipt of such notification with email or telephone.For the purposes of this Sub-Clause, the Contractor shall be deemed to have commenced toremedy the defect when (i) the Contractor’s personnel arrived to the Site, or (ii) theContractor notified the Employer that it commenced to remedy the defect using the remotediagnostics system, or (iii) the Contractor otherwise demonstrates, to the reasonable opinionof the Employer, that it commenced the rectification of the defect.The Contractor shall continue to remedy the defect as an experienced contractor exercisingRecognised Good Practice would after the receipt of first notification of defect.If the Contractor fails to remedy the defect or damage or complete any outstanding work bythis date and this remedial work was to be executed at the cost of the Contractor under Sub-Clause 11.2 [Cost of Remedying Defects], the Employer may (at his option) and withoutprejudice to the Employer’s rights under Clause 3.3 of the Contract Agreement and Clause 15[Termination by Employer]:(a) carry out the work himself or by others, in a reasonable mannerand at the Contractor’s risk and cost (unless the Contractor can evidence thatthe remedial or outstanding work was not performed in a professionalmanner); and the Contractor shall pay to the Employer the costs reasonablyincurred by the Employer in remedying the defect or damage (incl. costsarising out of remedial or outstanding work and related project management);or(b) agree or determine a reasonable reduction in the Contract Price inaccordance with Sub-Clause 3.5 [Determinations]; or(c) if the defect or damage deprives the Employer of substantiallythe whole benefit of the Works or any major part (or parts) of the Works, orthe Works cannot be used in normal operations for a period exceeding 30days, terminate the Contract as a whole, or in respect of such major part (orparts) of the Works which cannot be put to the intended use. Withoutprejudice to any other rights, under the Contract or otherwise, the Employershall then be entitled to recover all sums paid for the Works or for such parts(as the case may be), and financing costs and the cost of dismantling thesame, clearing the Site and returning Plant and Materials to the Contractor.11.5 Removal of Defective WorkIf the defect or damage cannot be remedied expeditiously on the Site and the Employer givesconsent, the Contractor may remove from the Site for the purposes of repair such items ofPlant as are defective or damaged.  This consent may require the Contractor to increase theamount of the Performance Security by the full replacement cost of these items, or to provideother appropriate security.11.6 Further TestsIf the work of remedying of any defect or damage may affect the performance of the Works,the EngineerEmployer may require the repetition of any of the tests described in the Contract.The requirement shall be made by notice within 28 days after the defect or damage isremedied.These tests shall be carried out in accordance with the terms applicable to the previous tests,except that they shall be carried out at the risk and cost of the Party liable, under Sub-Clause11.2 [Cost of Remedying Defects], for the cost of the remedial work. 60



11.7 Right of AccessUntil the Performance Certificate has been issued, the Contractor shall have such right ofaccess to the Works as is reasonably required in order to comply with this Clause, except asmay be inconsistent with the Employer’s reasonable security restrictions.11.8 Contractor to SearchThe Contractor shall, if required by the Employer, search for the cause of any defect, underthe direction of the Employer. Unless the defect is to be remedied at the cost of the Contractorunder Sub-Clause 11.2 [Cost of Remedying Defects], the Cost of the search plus reasonableProfit shall be agreed or determined by the Employer in accordance with Sub-Clause 3.5[Determinations] and shall be included in the Contract Price.11.9 Performance CertificatePerformance of the Contractor’s obligations shall not be considered to have been completeduntil the Employer has issued the Performance Certificate to the Contractor, stating the dateon which the Contractor completed his obligations under the Contract.The Employer shall issue the Performance Certificate within 28 days after the latest of theexpiry dates of the Defects Notification Periods, or as soon thereafter as the Contractor hassupplied all the Contractor’s Documents and completed and tested all the Works, includingremedying any defects.Only the Performance Certificate shall be deemed to constitute acceptance of the Works.11.10 Unfulfilled ObligationsAfter the Performance Certificate has been issued, each Party shall remain liable for thefulfilment of any obligation which remains unperformed at that time.  For the purposes ofdetermining the nature and extent of unperformed obligations, the Contract shall be deemedto remain in force.11.11 Clearance of SiteUpon receiving the Performance Certificate, the Contractor shall remove any remainingContractor’s Equipment, surplus material, wreckage, rubbish and Temporary Works from theSite.If all these items have not been removed within 28 days after the Employer receives a copy ofthe Performance Certificate, the Employer may sell or otherwise dispose of any remainingitems.  The Employer shall be entitled to be paid the reasonable costs incurred in connectionwith, or attributable to, such sale or disposal and restoring the Site.Any balance of the moneys from the sale shall be paid to the Contractor.  If these moneys areless than the Employer’s costs, the Contractor shall pay the outstanding balance to theEmployer.12. Nominated Subcontractors12.1 Definition of “nominated Subcontractor”In the Contract, “nominated Subcontractor” means a Subcontractor:(a) who is stated in the Contract as being a nominated Subcontractor, or 61



(b) whom the Employer, under Clause 13 [Variations and Adjustments], instructsthe Contractor to employ as a Subcontractor.12.2 Objection to NominationThe Contractor shall not be under any obligation to employ a nominated Subcontractoragainst whom the Contractor raises reasonable objection by notice to the Employer as soon aspracticable, with supporting particulars.  An objection shall be deemed reasonable if it arisesfrom (among other things) any of the following matters, unless the Employer agrees toindemnify the Contractor against and from the consequences of the matter:(a) there are reasons to believe that the Subcontractor does not have sufficientcompetence, resources or financial strength;(b) the subcontract does not specify that the nominated Subcontractor shallindemnify the Contractor against and from any negligence or misuse ofGoods by the nominated Subcontractor, his agents and employees; or(c) the subcontract does not specify that, for the subcontracted work (includingdesign, if any), the nominated Subcontractor shall:(i) undertake to the Contractor such obligations and liabilities as willenable the Contractor to discharge his obligations and liabilitiesunder the Contract, and(ii) indemnify the Contractor against and from all obligations andliabilities arising under or in connection with the Contract and fromthe consequences of any failure by the Subcontractor to performthese obligations or to fulfil these liabilities.12.3 Payments to nominated SubcontractorsThe Contractor shall pay to the nominated Subcontractor the amounts which the Employercertifies to be due in accordance with the subcontract.  These amounts plus other charges shallbe included in the Contract Price.12.4 Evidence of PaymentsBefore issuing a Payment Certificate which includes an amount payable to a nominatedSubcontractor, the Employer may request the Contractor to supply reasonable evidence thatthe nominated Subcontractor has received all amounts due in accordance with previousPayment Certificates, less applicable deductions for retention or otherwise.  Unless theContractor:(a) submits this reasonable evidence to the Employer, or(b) (i) satisfies the Employer in writing that the Contractor is reasonablyentitled to withhold or refuse to pay these amounts, and(ii) submits to the Employer reasonable evidence that the nominatedSubcontractor has been notified of the Contractor’s entitlement,then the Employer may (at his sole discretion) pay, direct to the nominated Subcontractor,part or all of such amounts previously certified (less applicable deductions) as are due to thenominated Subcontractor and for which the Contractor has failed to submit the evidencedescribed in sub-paragraphs (a) or (b) above.  The Contractor shall then repay, to the62



Employer, the amount which the nominated Sub-contractor was directly paid by theEmployer.13. Variations and Adjustments13.1 Right to VaryVariations may be initiated by the Employer at any time prior to issuing the PreliminaryTaking-Over Certificate for the Works, either by an instruction or by a request for theContractor to submit a proposal. The Contractor shall execute and be bound by eachVariation, unless the Contractor promptly and in any event within 710 days after receiving theVariation gives notice to the Employer stating (with supporting particulars) that (i) theContractor is objectively technically not capable of executing such Variation, (ii) theContractor cannot readily obtain the Goods required for the Variation, (iii) it will reduce thesafety or suitability of the Works, or (iv) it will have an adverse impact on the achievement ofthe Inspection and Test Plan. Upon receiving this notice, the Employer shall cancel, confirmor vary the instruction.Each Variation may include:(a) changes to the quality and other characteristics of any item of work,(b) changes to the levels, positions and/or dimensions of any part of the Works,(c) omission of any work up to a limit of 5% of the Accepted Contract Amount,which, the Employer may, in its discretion, have carried out by others,; incase the Contractor is more than thirty (30) days in delay against the ProjectExecution Plan approved by the Employer, such limit of 5% of the AcceptedContract Amount shall not apply and the Employer may, in its discretion,have any work carried out by others,(d) any additional work, Plant, Materials or services necessary for the PermanentWorks, including any associated Tests on Completion, boreholes and othertesting and exploratory work,(e) changes to the sequence or timing of the execution of the Works, or(f) acceleration of the Works.The Contractor shall not make any alteration and/or modification of the Permanent Works,unless and until the Employer instructs or approves a Variation.13.2 Value EngineeringThe Contractor may, at any time, submit to the Employer a written proposal which (in theContractor’s opinion) will, if adopted, (i) accelerate completion, (ii) reduce the cost to theEmployer of executing, maintaining or operating the Works, (iii) improve the efficiency orvalue to the Employer of the completed Works, or (iv) otherwise be of benefit to theEmployer.The proposal shall be prepared at the cost of the Contractor and shall include the items listedin Sub-Clause 13.3 [Variation Procedure]. 63



If a proposal includes a change in the design of part of the Permanent Works, then unlessotherwise agreed by both Parties:(a) the Contractor shall design this part, and(b) if this change results in a reduction in the contract value of this part, theEmployer shall proceed in accordance with Sub-Clause 3.5 [Determinations]to agree or determine a fee, which shall be included in the Contract Price.This fee shall be half (50%) of the difference between the following amounts:(i) such reduction in contract value, resulting from the change,excluding adjustments under Sub-Clause 13.7 [Adjustments forChanges in Legislation] and Sub-Clause 13.8 [Adjustments forChanges in Cost], and(ii) the reduction (if any) in the value to the Employer of the variedworks, taking account of any reductions in quality, anticipated life oroperational efficiencies.However, if amount (i) is less than amount (ii), there shall not be a fee.13.3 Variation ProcedureIf the Employer requests a proposal, prior to instructing a Variation, the Contractor shallrespond in writing as soon as practicable (but not later than within 710 days), either by givingreasons why he cannot comply (if this is the case) or by submitting:(a) a description of the proposed work to be performed and a programme for itsexecution,(b) the Contractor’s proposal for any necessary modifications to the ProjectExecution Plan according to Sub-Clause 8.3 [Programme] and to the Timefor Completion, and(c) the Contractor’s proposal for adjustment to the Contract Price onthe basis of the below methods in the following order:(i) hourly rates contained in the Schedule of Hourly Rates and unit ratesincluded in the SPRQ to the greatest extent possible and stand-bycosts specified in the SPRQ under item 6.4 “Stand-by costs after theissuance of the Notice to Proceed”,and to the extent not possible under either of the previously listed methods,(ii) on a Cost plus reasonable Profit basis, unless agreedotherwise by the Parties.The Employer shall, as soon as practicable after receiving such proposal (under Sub-Clause13.2 [Value Engineering] or otherwise), respond with approval, disapproval or comments.The Contractor shall not delay any work whilst awaiting a response.Each instruction to execute a Variation, with any requirements for the recording of Costs,shall be issued by the Employer to the Contractor, who shall acknowledge receipt.Upon instructing or approving a Variation, the Employer shall proceed in accordance withSub-Clause 3.5 [Determinations] and the paragraphs below to agree or determine adjustmentsto the Contract Price pursuant to the procedure set out in items (i) through (ii) above, and64



shall take account of the Contractor's submissions under Sub-Clause 13.2 [ValueEngineering] if applicable.The Contractor shall continue to perform any Variation instructed by the Employernotwithstanding any dispute as to the evaluation of the Variation and pending resolution ofthe dispute under Clause 20 [Claims and Disputes]. The Employer shall pay the undisputedportion of the valuation of the Variation.If the Employer omits Works under Sub-Clause 13.1 [Right to Vary] arising out of aContractor default, the Employer shall, in determining the deduction from the Contract Priceunder Sub-Clause 3.5 [Determinations], include the additional costs incurred by the Employerin having the work concerned carried out by other contractors.In case a Variation results in a modification of the text of this Contract (including itsAnnexes) or the increase or decrease of the Contract Price by more than EUR  [●]500,000, theParties shall execute the Variation in a form of a written amendment to the Contract.13.4 [Not used]13.5 [Not used]13.6 [Not used]13.7 Adjustments for Changes in LegislationThe Contract Price shall be adjusted to take account of any increase or decrease in Costresulting from a change in the Laws of the Country (including the introduction of new Lawsand the repeal or modification of existing Laws, and/or legislation implementing EUlegislation) or in the judicial or official governmental interpretation of such Laws, made afterthe Base Datedate when the Contractor submitted the Contractor’s Proposal, which affect theContractor in the performance of obligations under the Contract and which the Contractorcould not have anticipated on the Base Date using Recognised Good Practice. For theavoidance of doubt, changes in tax rates, customs duties or similar charges (other than theVAT) after the Base Date shall not be considered as a change in the Laws of the Country;only newly introduced taxes or Customscustoms in the Country after the Base Date shall beconsidered as a change in the Laws of the Country.If the Contractor suffers (or will suffer) delay and/or incurs (or will incur) additional Cost as aresult of these changes in the Laws or in such interpretations, made after the Base Date, theContractor shall give notice to the Employer and shall be entitled subject to Sub-Clause 20.1[Contractor’s Claims] to:(a) an extension of time for any such delay, if completion is or will be delayed,under Sub-Clause 8.4 [Extension of Time for Completion], and(b) payment of any such Cost, which shall be included in the Contract Price.After receiving this notice, the Employer shall proceed in accordance with Sub-Clause 3.5[Determinations] to agree or determine these matters.13.8 Adjustments for Changes in CostThis Sub-Clause shall apply if referred to in this Contract. The amounts payable to theContractor shall then be adjusted for rises or falls in the cost of labour, Goods and otherinputs to the Works, by the addition or deduction of the amounts determined by theformula prescribed in this Sub-Clause. To the extent that full compensation for any rise orfall in Costs is not covered by the provisions of this or other Clauses, the Contract Price65



66shall be deemed to have included amounts to cover the contingency of other rises andfalls in costs.The adjustment to be applied to the amount otherwise payable to the Contractor, asvalued in accordance with the appropriate Schedule and certified in Interim PaymentCertificates, shall be determined from formula for the currency in which the ContractPrice is payable. No adjustment is to be applied to work valued on the basis of Cost orcurrent prices. The formula shall be:Cn= C0 (0.6*Mn/M0+0.4*Ln/L0)where
• Cn = the amount to be paid on the basis of the respective invoice;
• C0  = the relevant Contract Price of the invoiced Works as stated in the SPRQand measured in accordance with this Contract;
• Mn = latest index “Industrial domestic output prices – manufacturing”published by EUROSTAT in “Industry, trade and services“ group, category“Short-term business statistics”, subcategory classification NACE Rev. 2“Industry”, “Industry producer prices index”, base 2005 = 100, geographic areaEU (27 countries) on the date 49 days prior to the last day of the period (towhich the particular Interim Payment Certificate relates);
• M0 = Index “Industrial domestic output prices – manufacturing” published byEUROSTAT in “Industry, trade and services“ group, category “Short-termbusiness statistics”, subcategory classification NACE Rev. 2 “Industry”,“Industry producer prices index”, base 2005 = 100, geographic area EU (27countries) at the base month (December 2019); [●]2
• Ln = latest “Labour cost index” published by EUROSTAT in “Population andsocial conditions” group, category “Labour market (including LFS - LabourForce Survey)“, subcategory “Labour costs“, base 2008 = 100, geographic areaEU (27 countries) on the date 49 days prior to the last day of the period (towhich the particular Interim Payment Certificate relates);
• L0 = “Labour cost index” published by EUROSTAT in “Population and socialconditions” group, category “Labour market (including LFS - Labour ForceSurvey)“, subcategory “Labour costs“, base 2008 = 100, geographic area EU(27 countries) at the base calendar quarter (last calendar quarter of 2019).If the source of cost indices is in doubt, it shall be determined by the Employer. For thispurpose, reference shall be made to the values of the indices at stated dates for thepurposes of clarification of the source; although these dates (and thus these values) maynot correspond to the base cost indices.Until such time as each current cost index is available, the Employer shall determine aprovisional index for the issue of Interim Payment Certificates. When a current cost indexis available, the adjustment shall be recalculated accordingly.2 To be discussed during the Tender.



If the Contractor fails to complete the Works within the Time for Completion, adjustmentof prices thereafter shall be made using either (i) each index or price applicable on thedate 49 days prior to the expiry of the Time for Completion of the Works, or (ii) thecurrent index or price: whichever is more favourable to the Employer.The weightings (coefficients) for each of the factors of cost stated above shall only beadjusted if they have been rendered unreasonable, unbalanced or inapplicable, as a resultof Variations.13.9 Acceleration BonusSubject to the issuance of variation instruction by the Employer pursuant to Sub-Clause 13.1[Right to Vary] ordering an acceleration of the execution of the Works, the Contractor shallaccelerate the Works in accordance with such variation instruction. Provided the Contractorachieves earlier Payment Milestone “Issuance of the Preliminary Taking-Over Certificate”,the Contractor shall be entitled to a bonus payment in the amount stated in Clause 4.6 of theContract Agreement for every 7 days of the difference between the actual date of the Issuanceof the Preliminary Taking-Over Certificate and the scheduled date of the Issuance of thePreliminary Taking-Over Certificate, as set out in Clause 3.1 of the Contract Agreement.14. Contract Price and Payment14.1 The Contract PriceWith respect to the payment of the Contract Price, the following rules shall apply:(a) apart from the progress payments for the Works performed by the Contractoron Site under Sub-Clause 14.3 [Application for Interim Payment Certificates]and following Sub-Clauses, a part of the Contract Price for the activities andmilestones shall be paid by the Employer to the Contractor in accordancewith Clause 4.2 of the Contract Agreement and be subject to adjustments inaccordance with the Contract; with respect to the procedure of such milestonepayments, Sub-Clause 14.3 [Application for Interim Payment Certificates]and following Sub-Clauses shall be used accordingly;(b) the Contractor shall pay all taxes, duties and fees required to be paid by himunder the Contract, and the Contract Price shall not be adjusted for any ofthese costs except as stated in Sub-Clause 13.7 [Adjustments for Changes inLegislation]. The duties arising under Commission Implementing Regulation(EU) 2018/1013, Commission Implementing Regulation (EU) 2019/159 or asimilar instrument (if any) shall be fully borne by the Contractor and areincluded in the Contract Price.14.2 Advance PaymentThe Employer shall make an advance payment, as an interest-free loan for mobilisation anddesign works, when the Contractor submits a guarantee in accordance with this Sub-Clause.The total advance payment, the number and timing of instalments (if more than one), and theapplicable currencies and proportions, shall be as stated in the Contract Agreement.Unless and until the Employer receives this guarantee this Sub-Clause shall not apply.The Employer shall issue an Interim Payment Certificate for the first instalment afterreceiving a Statement (under Sub-Clause 14.3 [Application for Interim Payment Certificates])and after the Employer receives (i) the Performance Security in accordance with Sub-Clause67



4.2 [Performance Security] and (ii) the Advance Payment Guarantee in amounts andcurrencies equal to the advance payment.  The Advance Payment Guarantee shall beirrevocable, first demand and shall be issued by an entity with a minimum rating of Standard& Poors rating of “BBB-” or greater, Moody’s rating of “Baa3” or Fitch’s rating of “BBB-”or the closest equivalent from another ratings agency and from within a country approved bythe Employer.  The Advance Payment Guarantee shall be in the form contained in the AnnexNo. 3 or in another form approved by the Employer.The Contractor shall ensure that the Advance Payment Guarantee is valid and enforceableuntil the advance payment has been repaid, but its amount may be progressively reduced bythe amount repaid by the Contractor as indicated in the Payment Certificates.  If the terms ofthe guarantee specify its expiry date, and the advance payment has not been repaid by the date28 days prior to the expiry date, the Contractor shall extend the validity of the AdvancePayment Guarantee until the advance payment has been repaid, otherwise the whole of thebalance then outstanding shall immediately become due and payable by the Contractor to theEmployer.The advance payment shall be repaid by way of set-off upon the Payment Milestone“Issuance of the Preliminary Taking-Over Certificate”. If the Advance Payment Guaranteehas not been extended by the date 14 days prior to the expiry date, the Employer may callupon the Performance Security (up to the balance then outstanding).If the advance payment has not been repaid prior to the issue of the Taking-Over Certificatefor the Works or prior to termination under Clause 15 [Termination by Employer], Clause 16[Suspension and Termination by Contractor] or Clause 19 [Force Majeure] (as the case maybe), the whole of the balance then outstanding shall immediately become due and payable bythe Contractor to the Employer.14.3 Application for Interim Payment CertificatesThe Contractor shall submit a Statement in six copies to the Employer after the end of eachmonth, in a form approved by the Employer, showing in detail the amounts to which theContractor considers himself to be entitled, together with supporting documents which shallinclude the report on the progress during this month in accordance with Sub-Clause 4.21[Progress Reports].The Statement shall include the following items, as applicable, which shall be expressed inthe various currencies in which the Contract Price is payable, in the sequence listed:(a) the estimated contract value of the Works executed and the Contractor’sDocuments produced up to the end of the month (including Variations butexcluding items described in sub-paragraphs (b) to (f) below);(b) any amounts to be added and deducted for changes in legislation and changesin cost, in accordance with Sub-Clause 13.7 [Adjustments for Changes inLegislation] and Sub-Clause 13.8 [Adjustments for Changes in Cost];(c) any amounts to be added and deducted for the advance payment andrepayments in accordance with Sub-Clause 14.2 [Advance Payment];(d) [not used];(e) any other additions or deductions which may have become due under theContract or otherwise, including those under Clause 20 [Claims, Disputesand Arbitration]; and 68



(f) the deduction of amounts certified in all previous Payment Certificates.14.4 Schedule of PaymentsIf the Contract includes a schedule of payments specifying the instalments in which theContract Price will be paid, then unless otherwise stated in this schedule:(a) the instalments quoted in this schedule of payments shall be the estimatedcontract values for the purposes of sub-paragraph (a) of Sub-Clause 14.3[Application for Interim Payment Certificates];(b) [not used]; and(c) if these instalments are not defined by reference to the actual progressachieved in executing the Works, and if actual progress is found to be lessthan that on which this schedule of payments was based, then the Employermay proceed in accordance with Sub-Clause 3.5 [Determinations] to agree ordetermine revised instalments, which shall take account of the extent towhich progress is less than that on which the instalments were previouslybased.If the Contract does not include a schedule of payments, the Contractor shall submit non-binding estimates of the payments which he expects to become due during each quarterlyperiod.  The first estimate shall be submitted within 42 days after the Commencement Date.Revised estimates shall be submitted at quarterly intervals, until the Taking-Over Certificatehas been issued for the Works.14.5 [Not used]14.6 Issue of Interim Payment CertificatesNo amount will be certified or paid until the Employer has received and approved thePerformance Security and (if the advance payment has been provided) the Advance PaymentGuarantee and all relevant insurances have been effected in accordance with the Contract.Thereafter, the Employer shall, within 2814 days after receiving a Statement and supportingdocuments, including the certification of the Statement by the inspection company, deliver tothe Contractor an Interim Payment Certificate which shall state the amount which theEmployer fairly determines to be due, with all supporting particulars for any reduction orwithholding made by the Employer on the Statement if any.An Interim Payment Certificate shall not be withheld for any reason, although:(a) if any thing supplied or work done by the Contractor is not in accordancewith the Contract, the cost of rectification or replacement may be withhelduntil rectification or replacement has been completed; and/or(b) if the Contractor was or is failing to perform any work or obligation inaccordance with the Contract, and had been so notified by the Employer, thevalue of this work or obligation may be withheld until the work or obligationhas been performed.The Employer may in any Payment Certificate make any correction or modification thatshould properly be made to any previous Payment Certificate.  A Payment Certificate shallnot be deemed to indicate the Employer’s acceptance, approval, consent or satisfaction. 69



14.7 PaymentThe Employer shall pay to the Contractor:(a) the advance payment within 30 days after receiving the guarantees inaccordance with Sub-Clause 4.2 [Performance Security] and Sub-Clause 14.2[Advance Payment], whichever is later;(b) the amount certified in each Interim Payment Certificate within 30 days afterthe Employer receives the respective and duly issued invoice and its annexesfrom the Contractor; and(c) the amount certified in the Final Payment Certificate within 30 days after theEmployer receives this Payment Certificate.The payment shall be considered completed as of the moment when the respective amount iscredited to the bank account nominated by the Contractor. Payment of the amount due in eachcurrency shall be made into the bank account, nominated by the Contractor, in the paymentcountry (for this currency) specified in the Contract.If the Contractor is a VAT payer, the Contractor shall issue for the Employer the relevantinvoice in line with the VAT Act and any other applicable Law. The Contractor shall deliverthe invoice to the Employer’s registered office. If the Contractor is not a VAT payer,deadlines for issuing the invoices and other essentials as stipulated by the VAT Act and anyother applicable law apply accordingly.The invoice (tax document) must contain the prerequisites stipulated by the VAT Act and anyother applicable Law as effective on the date of issue of said invoice and the number of thebank account to which the Employer is supposed to credit the payment.As concerns invoices issued for recurring supplies covering a particular time period, theContractor shall clearly identify the billing period and include the date of taxable supply ofthe recurring supplies determined in line with the VAT Act in the invoice (or any otherapplicable Law).If the invoice does not contain the stipulated or agreed prerequisites, the Employer has theright to return the invoice to the Contractor within the maturity period for correction orcompletion. In such case, the Employer will notify the Contractor of the reason for returningthe invoice.The Contractor must attach to the invoice, in the form of an annex, a copy of the handoverprotocol evidencing the delivery of the Work to the Employer. If this commitment isbreached, the Employer shall not provide payment on the invoice until the Contractordischarges the said duty.The invoice must be drawn up in A4-size, on standard office paper, with a weight of 80 g/m2,printed on one side, with the color of the text on the invoice to be black, and must bedelivered in one original counterpart.14.8 Delayed PaymentIf the Contractor does not receive any payment in accordance with Sub-Clause 14.7[Payment] or other payment under this Contract which the Employer is obliged to pay to theContractor, the Contractor shall be entitled to the payment of such amount unpaid and asimple interest on the amount unpaid during the period of delay at the rate specified in Clause70



4.4 of the Contract Agreement.  This period shall be deemed to commence on the date forpayment specified in Sub-Clause 14.7 [Payment].The Contractor shall be entitled to this payment without formal notice or certification, andwithout prejudice to any other right or remedy.14.9 Special Payment ArrangementsIf the Contractor is a joint venture, consortium or other unincorporated grouping of two ormore persons, all invoices and other tax or contractual documents related to payments shall beissued by the leading member. Such leading member shall issue each invoice (tax document)for all members of the Consortium together. Each invoice (tax document) shall include thetotal amount payable and a split of this amount between the members in proportion agreedbetween them in the consortium or other agreement, whereas these split amounts shall bedeclared as supplies made by the respective members to the Employer. Each invoice (taxdocument) must contain all the prerequisites stipulated by the VAT Act and any otherapplicable Law with respect to all members. The payment shall be made by the Employer tothe bank account stated in the respective invoice (tax document).14.10 Statement at CompletionWithin 84 days after receiving the Taking-Over Certificate for the Works, the Contractor shallsubmit to the Employer six copies of a Statement at completion with supporting documents,in accordance with Sub-Clause 14.3 [Application for Interim Payment Certificates], showing:(a) the value of all work done in accordance with the Contract up to the datestated in the Taking-Over Certificate for the Works,(b) any further sums which the Contractor considers to be due, and(c) an estimate of any other amounts which the Contractor considers will becomedue to him under the Contract.  Estimated amounts shall be shown separatelyin this Statement at completion.The Employer shall then certify in accordance with Sub-Clause 14.6 [Issue of InterimPayment Certificates].14.11 Application for Final Payment CertificateWithin 56 days after receiving the Performance Certificate, the Contractor shall submit, to theEmployer, six copies of a draft final statement with supporting documents showing in detailin a form approved by the Employer:(a) the value of all work done in accordance with the Contract, and(b) any further sums which the Contractor considers to be due to him under theContract or otherwise.If the Employer disagrees with or cannot verify any part of the draft final statement, theContractor shall submit such further information as the Employer may reasonably require andshall make such changes in the draft as may be agreed between them.  The Contractor shallthen prepare and submit to the Employer the final statement as agreed.  This agreed statementis referred to in these Conditions as the “Final Statement”.However if, following discussions between the Employer and the Contractor and any changesto the draft final statement which are agreed, it becomes evident that a dispute exists, theEmployer shall deliver to the Employer (with a copy to the Contractor) an Interim Payment71



Certificate for the agreed parts of the draft final statement.  Thereafter, if the dispute is finallyresolved under Clause 20 [Claims, Disputes, Arbitration], the Contractor shall then prepareand submit to the Employer a Final Statement.14.12 DischargeWhen submitting the Final Statement, the Contractor shall submit a written discharge whichconfirms that the total of the Final Statement represents full and final settlement of all moneysdue to the Contractor under or in connection with the Contract.  This discharge may state thatit becomes effective when the Contractor has received the Performance Security and theoutstanding balance of this total, in which event the discharge shall be effective on such date.14.13 Issue of Final Payment CertificateWithin 28 days after receiving the Final Statement and written discharge in accordance withSub-Clause 14.11 [Application for Final Payment Certificate] and Sub-Clause 14.12[Discharge], the Employer shall issue to the Contractor the Final Payment Certificate whichshall state:(a) the amount which is finally due, and(b) after giving credit to the Employer for all amounts previously paid by theEmployer and for all sums to which the Employer is entitled, the balance (ifany) due from the Employer to the Contractor or from the Contractor to theEmployer, as the case may be.If the Contractor has not applied for a Final Payment Certificate in accordance with Sub-Clause 14.11 [Application for Final Payment Certificate] and Sub-Clause 14.12 [Discharge],the Employer shall request the Contractor to do so.  If the Contractor fails to submit anapplication within a period of 28 days, the Employer shall issue the Final Payment Certificatefor such amount as he fairly determines to be due.14.14 Cessation of Employer’s LiabilityThe Employer shall not be liable to the Contractor for any matter or thing under or inconnection with the Contract or execution of the Works, except to the extent that theContractor shall have included an amount expressly for it:(a) in the Final Statement and also(b) (except for matters or things arising after the issue of the Taking-OverCertificate for the Works) in the Statement at completion described in Sub-Clause 14.10 [Statement at Completion].However, this Sub-Clause shall not limit the Employer’s liability under his indemnificationobligations, or the Employer’s liability in any case of fraud, deliberate default or recklessmisconduct by the Employer.14.15 Currencies of PaymentThe Contract Price shall be paid in EUR.14.16 Taxes and Duties(a) The Contractor must: 72



(1) subject to the provisions of this Sub-Clause, comply with all taxationlaws, national insurance and health surcharge obligations and any otherimpositions or levies under Laws of the Country;(2) provide the Employer, on a timely basis, with any documentation orinformation in connection with the project that the Contractor has in hispossession that the Employer may reasonably require so as to allow theEmployer to comply with his tax obligations in relation to the Contract;(3) duly register to all taxes (e.g. VAT, income tax), as required by the Lawsof the Country and provide the proof of such registration to theEmployer; and(4) use all reasonable endeavours to assist the Employer to obtain customsand duty exemptions to lawfully minimise his customs duty and levyobligations in relation to the Contract.(b) The Contract Price shall include all taxes, duties and levies applicable in theCountry. The sum payable by the Employer to the Contractor shall be increasedby the applicable VAT under the Laws of the Country, if such VAT is payable bythe Contractor and not payable by the Employer (e.g. no increase in case ofreverse charge mechanism).(c) The Employer shall have no liability for personal income taxes, nationalinsurance and health surcharge contributions in relation to the Contractor’semployees, which items shall be incorporated in the Contract Price. Similarly, theEmployer shall have no liability for withholding tax imposed on interest that maybe borne by the Contractor.(d) Corporation tax and business levy applicable to the Contractor or hisSubcontractors shall be, as between the Employer and the Contractor, borne bythe Contractor.(e) The Contractor shall act as importer of all equipment and materials for the Workin the Country, except in case of the Employer’s Plant and Materials or the free-issue material, and shall be responsible for the payment of custom duties andVAT imposed or levied on such portion of the Work.(f) Where the Employer is obliged by Laws of the Country to make a deduction orwithholding in respect of taxes from a payment to the Contractor under theContract, the Employer shall deduct such taxes and remit them to the relevantauthority and provide the Contractor with a proof of payment.(g) The Employer is entitled to pay the applicable VAT on behalf of the Contractordirectly to the tax authorities as a special way of securing VAT in accordancewith Section § 109a of the VAT Act. The Employer shall notify the Contractor inwriting of this payment. By making such payment, the Contractor’s claim for theoutstanding sum by Employer shall be reduced by such amount of VAT paid andthe Contractor shall not be entitled to claim such amount from the Employer. 73



15. Termination by Employer15.1 Notice to CorrectIf the Contractor fails to carry out any obligation under the Contract, the Employer may bynotice require the Contractor to make good the failure and to remedy it within a specifiedreasonable time.15.2 Termination by EmployerThe Employer shall be entitled to terminate the Contract if:(a) the Contractor fails to comply with Sub-Clause 4.2 [Performance Security] orwith a notice under Sub-Clause 15.1 [Notice to Correct],(b) the Contractor abandons the Works or otherwise plainly demonstrates theintention not to continue performance of his obligations under the Contract,(c) the Contractor without reasonable excuse fails:(i) to proceed with the Works in accordance with Clause 8[Commencement, Delays and Suspension], or(ii) to comply with a notice issued under Sub-Clause 7.5 [Rejection] orSub-Clause 7.6 [Remedial Work], within 28 days after receiving it,(d) the Contractor subcontracts the whole of the Works, subcontracts the Worksotherwise than in accordance with Sub-Clause 4.4 [Subcontractors] orassigns the Contract without the required agreement,(e) the Contractor becomes bankrupt or insolvent, goes into liquidation, has areceiving or administration order made against him, compounds with hiscreditors, or carries on business under a receiver, trustee or manager for thebenefit of his creditors, or if any act is done or event occurs which (underapplicable Laws) has a similar effect to any of these acts or events, 74



(f) the Contractor commits a breach of Sub-Clauses 6.12 [Prohibited Acts] or6.15 [Commissions and Conflict of Interest],(g) judgment, measure, arbitration ruling or order is deliveredagainst the Contractor that could jeopardizejeopardizes Contractor’sexecution of the Works,(h) any of the liability limits stated under Clause 8 of the ContractAgreement is reached,(i) commits a material breach of the Contract or is persistently inbreach of the Contract and fails to remedy such breach within 28 days afterreceipt of notice requiring the breach to be remedied (or, if such remedycannot be completed in such time, such longer period as the Employer maydetermine); such material breach shall include, among others, also a delay ofthe progress of Works caused by the Contractor of at least two (2) monthsagainst the critical path of the Works contained in the approved ProjectExecution Plan,(j) dissolution of the Contractor occurs or otherwise commences,(k) in the case specified in Sub-Clause 11.4(c),(l) the Contractor fails to effect, have in place or otherwise maintain,or provide evidence of, insurance as required under Clause 18 [Insurance], or(m) provides false or untrue representations or undertakings in thisContract and such false or untrue representation or undertaking will have amaterially adverse effect on the timely and duly completion of the Works.In any of these events or circumstances, the Employer may, upon giving 14 days’ notice tothe Contractor, terminate the Contract and expel the Contractor from the Site.  However, inthe case of sub-paragraph (e), (f), (h) or (j), the Employer may by notice terminate theContract immediately.The Employer’s election to terminate the Contract shall not prejudice any other rights of theEmployer, under the Contract or under the applicable Laws of the Country.The Contractor shall then leave the Site and deliver any required Goods, all Contractor’sDocuments, and other design documents made by or for him, to the Employer.  However, theContractor shall use his best efforts to comply immediately with any reasonable instructionsincluded in the notice (i) for the assignment of any subcontract, and (ii) for the protection oflife or property or for the safety of the Works.After termination, the Employer may complete the Works and/or arrange for any otherentities to do so.  The Employer and these entities may then, at its own risk, use any Goods,Contractor’s Documents and other design documents made by or on behalf of the Contractor.The Employer shall then give notice that the Contractor’s Equipment and Temporary Workswill be released to the Contractor at or near the Site.  The Contractor shall promptly arrangetheir removal, at the risk and cost of the Contractor.  However, if by this time the Contractorhas failed to make a payment due to the Employer, these items may be sold by the Employerin order to recover this payment.  Any balance of the proceeds shall then be paid to theContractor. 75



15.3 Valuation at Date of TerminationAs soon as practicable after a notice of termination under Sub-Clause 15.2 [Termination byEmployer] has taken effect, the Employer shall proceed in accordance with Sub-Clause 3.5[Determinations] to agree or determine the value of the Works, Goods and Contractor’sDocuments, and any other sums due to the Contractor for work executed in accordance withthe Contract.15.4 Payment after TerminationAfter a notice of termination under Sub-Clause 15.2 [Termination by Employer] has takeneffect, the Employer may:(a) proceed in accordance with Sub-Clause 2.5 [Employer’s Claims],(b) withhold further payments to the Contractor until the costs of execution,completion and remedying of any defects, damages for delay in completion(if any), and all other costs incurred by the Employer, have been established,and/or(c) recover from the Contractor any losses and damages incurred by theEmployer and any extra costs of completing the Works, after allowing forany sum due to the Contractor under Sub-Clause 15.3 [Valuation at Date ofTermination].  After recovering any such losses, damages and extra costs, theEmployer shall pay any balance to the Contractor.The Employer shall return the guarantees it obtained promptly after such termination takeseffect, unless there are outstanding calls on the guarantees, in which event, and if applicable,the Employer shall return the guarantees promptly after the last of the outstanding calls havebeen met.15.5 Employer’s Entitlement to TerminationWithout prejudice to any of the Contractor’s or Employer’s other rights or remedies, theEmployer may:(a) at any time for its sole convenience, and for any reason, by giving 21 days’written notice to the Contractor terminate the Contract in its entirety or withrespect to specified part of Works effective from the time stated in theEmployer’s notice or if no such time is stated, at the time the notice is given tothe Contractor; and(b) thereafter, at its absolute discretion, complete the uncompleted part of the Workeither itself or by engaging other contractors.The Employer shall return the guarantees it obtained promptly after such termination takeseffect, unless there are outstanding calls on the guarantees, in which event, and if applicable,the Employer shall return the guarantees promptly after the last of the outstanding calls havebeen met.After this termination, the Contractor shall proceed in accordance with Sub-Clause 16.3[Cessation of Work and Removal of Contractor’s Equipment].If the Employer terminates the Contract under this Sub-Clause, the Employer shall pay to theContractor the amounts specified in Termination Payment Table with respect to such Worksand relating to the date on which such termination occurs, minus any and all amounts paid bythe Employer to the Contractor under the Contract prior to the date of such termination,76



provided, that, in the event that the sum of any and all such amounts paid by the Employerprior to the date of such termination are greater than such termination payment specified inTermination Payment Table, then the Contractor shall promptly pay to the Employer, as adebt due and payable, the difference between such two amounts. For the avoidance of doubt,when calculating the termination payment in accordance with Termination Payment Table,the time periods set forth therein shall be reduced by the period of any suspension and/or anyperiod of extension of time in accordance with the Contract.16. Suspension and Termination by Contractor16.1 Contractor’s Entitlement to Suspend WorkIf the Employer fails to certify in accordance with Sub-Clause 14.6 [Issue of Interim PaymentCertificates] or the Employer fails to comply with Sub-Clause 14.7 [Payment], the Contractormay, after giving not less than 21 days’ notice to the Employer, suspend work (or reduce therate of work) unless and until the Contractor has received the Payment Certificate, reasonableevidence or payment, as the case may be and as described in the notice.The Contractor’s action shall not prejudice his entitlements to financing charges under Sub-Clause 14.8 [Delayed Payment] and to termination under Sub-Clause 16.2 [Termination byContractor].If the Contractor subsequently receives such Payment Certificate, evidence or payment (asdescribed in the relevant Sub-Clause and in the above notice) before giving a notice oftermination, the Contractor shall resume normal working as soon as is reasonably practicable.If the Contractor suffers delay and/or incurs Cost as a result of suspending work (or reducingthe rate of work) in accordance with this Sub-Clause, the Contractor shall give notice to theEmployer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:(a) an extension of time for any such delay, if completion is or will be delayed,under Sub-Clause 8.4 [Extension of Time for Completion], and(b) payment of the stand-by costs specified in the SPRQ under item 6.4 “Stand-by costs after the issuance of the Notice to Proceed”, which shall be includedin the Contract Price.After receiving this notice, the Employer shall proceed in accordance with Sub-Clause 3.5[Determinations] to agree or determine these matters.Except for the Contractor’s right to suspend the Works under first sub-paragraph of this Sub-Clause, the Contractor shall not otherwise suspend execution of the Works, including in theevent of any dispute relating to the payment of any amount due to or claimed to be due tohim.16.2 Termination by ContractorThe Contractor shall be entitled to terminate the Contract if:(a) [not used],(b) the Employer fails, within 5645 days after receiving a Statement andsupporting documents, to issue the relevant Payment Certificate,(c) the Contractor does not receive the amount due under an Interim PaymentCertificate within 60 days after the expiry of the time stated in Sub-Clause77



14.7 [Payment] within which payment is to be made (except for deductions inaccordance with Sub-Clause 2.5 [Employer’s Claims]),(d) the Employer fails to take out or maintain its insurance specified in AnnexNo. 6 (Item 1),(e) the Employer fails to comply with Sub-Clause 1.7 [Assignment],(f) a prolonged suspension affects the whole of the Works as described in Sub-Clause 8.11 [Prolonged Suspension], or(g) the Employer becomes bankrupt or insolvent, goes into liquidation, has areceiving or administration order made against him, compounds with hiscreditors, or carries on business under a receiver, trustee or manager for thebenefit of his creditors, or if any act is done or event occurs which (underapplicable Laws) has a similar effect to any of these acts or events.If the Employer fails to carry out its obligations under items (b) through (f) above, theContractor shall by notice require the Employer to make good the failure and to remedy itwithin a specified reasonable time which shall be no less than 60 days.In any of these events or circumstances, the Contractor may, upon giving 60 days’ notice tothe Employer, terminate the Contract.  However, in the case of sub-paragraph (f) or (g), theContractor may by notice terminate the Contract immediately.The Contractor’s election to terminate the Contract shall not prejudice any other rights of theContractor, under the Contract or otherwise.16.3 Cessation of Work and Removal of Contractor’s EquipmentAfter a notice of termination under Sub-Clause 0 [Employer’s Entitlement to Removal ofContractor’s Termination], Sub-Clause 16.2 [Termination by Contractor] or Sub-Clause 19.6[Optional Termination, Payment and Release] has taken effect, the Contractor shall promptly:(a) cease all further work, except for such work as may have been instructed bythe Employer for the protection of life or property or for the safety of theWorks,(b) hand over Contractor’s Documents, Plant, Materials and other work, forwhich the Contractor has received payment, and(c) remove all other Goods from the Site, except as necessary for safety, andleave the Site.16.4 Payment on TerminationAfter a notice of termination under Sub-Clause 16.2 [Termination by Contractor] has takeneffect, the Employer shall promptly:(a) return to the Contractor the guarantees it obtained, unless thereare outstanding calls on the guarantees, in which event, and if applicable, theEmployer shall return the guarantees promptly after the last of theoutstanding calls have been met, and(b) pay to the Contractor the amountamounts specified in theTermination Payment Table relating to the date on which such terminationoccurs. 78



Any claim for payment by the Contractor under this Sub-Clause must be made within 90 daysafter the effective date of termination. If and to the extent that a claim is not made within the90 days period, the Employer will have no liability to the Contractor in connection with suchtermination.17. Risk and Responsibility17.1 IndemnitiesThe Contractor shall indemnify and hold harmless the Employer, the Employer’s Personnel,and their respective agents, against and from all claims, damages, losses and expenses(including legal fees and expenses), including from third parties, in respect of:(a) bodily injury, sickness, disease or death, of any person whatsoever arising outof or in the course of or by reason of the design, the execution andcompletion of the Works and the remedying of any defects, unlessattributable to any negligence, wilful act or breach of the Contract by theEmployer, the Employer’s Personnel, or any of their respective agents, and(b) damage to or loss of any property, real or personal (other than the Works), tothe extent that such damage or loss:(i) arises out of or in the course of or by reason of the Contractor’sdesign (if any), the execution and completion of the Works and theremedying of any defects, and(ii) is attributable to any negligence, wilful act or breach of the Contractby the Contractor, the Contractor’s Personnel, their respective agents,or anyone directly or indirectly employed by any of them,(c) fines and other penalties attributable to the violation by theContractor of any permit or applicable Laws of the Country relating to theWorks, and(d) the violation of any insurance policies due to the Contractor’sbreach of any representation, declarations or conditions contained in anyinsurance policy, including the provision of false or misleading information.The Employer shall indemnify and hold harmless the Contractor, the Contractor’s Personnel,and their respective agents, against and from all claims, damages, losses and expenses(including legal fees and expenses) in respect of (1) bodily injury, sickness, disease or death,which is attributable to any negligence, wilful act or breach of the Contract by the Employer,the Employer’s Personnel, or any of their respective agents, and (2) the matters for whichliability may be excluded from insurance cover, as described in Clause 18[Insurance].17.2 Contractor’s Care of the WorksSubject to Clause 5.2 of the Contract Agreement, the Contractor shall take full responsibilityfor the care of the Works and Goods from the Base Date until the Preliminary Taking-OverCertificate is issued (or is deemed to be issued under Sub-Clause 10.1 [Preliminary Taking-Over of the Works and Final Taking Over of the Works]) for the Works, when responsibilityfor the care of the Works shall pass to the Employer. If a Preliminary Taking-Over Certificateis issued (or is so deemed to be issued) for part of the Works, responsibility for the care of thepart of the Works shall then pass to the Employer. 79



After responsibility has accordingly passed to the Employer, the Contractor shall takeresponsibility for the care of any work which is outstanding on the date stated in aPreliminary Taking-Over Certificate, until this outstanding work has been completed.If any damage happens to the Works, Goods or Contractor’s Documents during the periodwhen the Contractor is responsible for their care, from any cause not listed in Sub-Clause 17.3[Employer’s Risks], the Contractor shall rectify the loss or damage at the Contractor’s risk andcost, so that the Works, Goods and Contractor’s Documents conform with the Contract.The Contractor shall be liable for any damage caused by any actions performed by theContractor after a Preliminary Taking-Over Certificate has been issued. The Contractor shallalso be liable for any damage which occurs after a Preliminary Taking-Over Certificate hasbeen issued and which arose from a previous event for which the Contractor was liable.The responsibility for the care of the Employer’s Plant and Materials is specified in Sub-Clause 4.20.17.3 Employer’s RisksThe risks referred to in Sub-Clause 17.4 below are:(a) war, hostilities (whether war be declared or not), invasion, act of foreignenemies,(b) rebellion, terrorism, revolution, insurrection, military or usurped power, orcivil war, within the Country,(c) riot, commotion or disorder within the Country by persons other than theContractor’s Personnel and other employees of the Contractor andSubcontractors,(d) munitions of war, explosive materials, ionising radiation or contamination byradio-activity, within the Country, except as may be attributable to theContractor’s use of such munitions, explosives, radiation or radio-activity,(e) pressure waves caused by aircraft or other aerial devices travelling at sonic orsupersonic speeds,(f) use or occupation by the Employer of any part of the Permanent Works,except as may be specified in the Contract,(g) design of any part of the Works by the Employer’s Personnel or by others forwhom the Employer is responsible,(h) performance of obligations by the Other Employer’s Contractors;(i) (h) any operation of the forces of nature which is Unforeseeable or againstwhich an experienced contractor could not reasonably have been expected tohave taken adequate preventative precautions, and(j) (i) failure attributable to the Employer to duly make available the Employer’sPlant and Materials to the Contractor for the use by the Contractor in theexecution of the Works.17.4 Consequences of Employer’s RisksIf and to the extent that any of the risks listed in Sub-Clause 17.3 above results in loss ordamage to the Works, Goods or Contractor’s Documents, the Contractor shall promptly give80



notice to the Employer and shall rectify this loss or damage to the extent required by theEmployer.If the Contractor suffers delay and/or incurs Cost from rectifying this loss or damage, theContractor shall give a further notice to the Employer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:(a) an extension of time for any such delay, if completion is or will be delayed,under Sub-Clause 8.4 [Extension of Time for Completion], and(b) payment of any such Cost, which shall be included in the Contract Price.  Inthe case of sub-paragraphs (f) and (g)through (h) of Sub-Clause 17.3[Employer’s Risks], reasonable Profit on the Cost shall also be included.After receiving this further notice, the Employer shall proceed in accordance with Sub-Clause3.5 [Determinations] to agree or determine these matters.17.5 Intellectual and Industrial Property RightsIn this Sub-Clause, “infringement” means an infringement (or alleged infringement) of anypatent, registered design, copyright, trade mark, trade name, trade secret or other intellectualor industrial property right relating to the Works; and claim means a “claim” (or proceedingspursuing a claim) alleging an infringement.Whenever a Party does not give notice to the other Party of any claim within 28 days ofreceiving the claim, the first Party shall be deemed to have waived any right to indemnityunder this Sub-Clause.The Employer shall indemnify and hold the Contractor harmless against and from any claimalleging an infringement which is or was:(a) an unavoidable result of the Contractor’s compliance with the Employer'sRequirements, or(b) a result of any Works being used by the Employer:(i) for a purpose other than that indicated by, or reasonably to be inferredfrom, the Contract, or(ii) in conjunction with any thing not supplied by the Contractor, unless suchuse was disclosed to the Contractor prior to the Base Date or is stated inthe Contract.The Contractor shall indemnify and hold the Employer harmless against and from any otherclaim which arises out of or in relation to (i) the Contractor's design, manufacture,construction or execution of the Works, (ii) the use of Contractor's Equipment, or (iii) theproper use of the Works.If a Party is entitled to be indemnified under this Sub-Clause, the indemnifying Party may (atits cost) conduct negotiations for the settlement of the claim, and any litigation or arbitrationwhich may arise from it. The other Party shall, at the request and cost of the indemnifyingParty, assist in contesting the claim. This other Party (and its personnel) shall not make anyadmission which might be prejudicial to the indemnifying Party, unless the indemnifyingParty failed to take over the conduct of any negotiations, litigation or arbitration upon beingrequested to do so by such other Party. 81



17.6 Limitation of LiabilityIf a Party breaches its obligations set out in the Contract or in applicable Laws and as a resultcauses harm to the other Party, the Party in breach shall reimburse such harm subject to theprovisions of this Sub-Clause.The total damages payable by any Party shall not exceed the amount specified in Clause 8.2of the Contract Agreement. Neither Party shall be liable for any kind of loss of profit orindirect or consequential damages, loss of any contract or loss use of the Works. For theavoidance of doubt, harm (incl. extra work) resulting from a Contractor’s design error, asdefined in Sub-Clause 5.8 [Design Error], shall not be considered indirect or consequentialdamage.The aggregate payments payable to the Employer by means of contractual penalties pursuantto the Contract shall not exceed the amounts specified in Clause 8.1 of the ContractAgreement.The Employer shall not pay damages for the damage caused by the delay with the fulfilmentof its payment obligations vis-à-vis the Contractor; the only sanction for non-payment by theEmployer shall be the obligation to pay default interest in accordance with Sub-Clause 14.8[Delayed Payment].The limitations on the penalties shall not apply to any Party in case the obligation of theContractor was breached by gross negligence, a willful act (such as fraud) or illegal orProhibited Act under Sub-Clause 6.12 [Prohibited Acts].18.  Insurance18.1 Contractor Insurance ObligationsThe Contractor shall:(a) from the Commencement Date or fifteen (15) days after the issuance of a partialNotice to Proceed for the Early Works, whichever occurs earlier (for Item 2 inAnnex No. 6), and from the Base Date (for Item 3 in Annex No. 6), procure andmaintain, and ensure that its Subcontractors, at no cost to the Employer, procureand maintain (or have procured on their behalf by the Contractor), the insurancespecified in Annex No. 6 (Items 2-5) with respect to the Works separately asbeing required to be effected by the Contractor or its Subcontractors (as the casemay be) with insurers and on terms satisfactory to the Employer;(b) provide the Employer with a copy of any required insurance certificate (includingschedules and endorsements) and evidence satisfactory to the Employer that thepolicy is current as reasonably required by the Employer from time to time. Theform of the insurance certificate as submitted by the Contractor during the tenderprocedure is acceptable to the Employer;(c) ensure that it:(i) insures with carriers whose long-term debt has a credit rating of not lessthan the Standard & Poors rating of “BBB-” or greater, Moody’s ratingof “Baa3” or Fitch’s rating of “BBB-” on the date of delivery of therelevant insurance; 82



(ii) does not do anything that prejudices any insurance policy or coverage;(iii) if necessary, promptly remedies anything that might prejudice anyinsurance policy or coverage;(iv) reinstates an insurance policy if it lapses;(v) immediately notifies the Employer of any event that may result in aninsurance policy lapsing or being cancelled;(vi) gives full, true and specific information to the insurer of all matters andthings the non-disclosure of which might in any way prejudice or affectany such policy or the payment of all or any benefits under the insurance;and(d) pay all deductible amounts in respect of the insurance policies effected under theContract.18.2  Employer Insurance ObligationsThe Employer shall:(a) from the commencement of the Site activities or fifteen (15) days after theissuance of a partial Notice to Proceed for the Early Works, whichever occursearlier, at no cost to the Contractor, procure and maintain (or have procured ontheir behalf by the Employer), the insurance specified in Annex No. 6 (Item 1)with respect to the Works separately as being required to be effected by theEmployer;(b) provide the Contractor with a copy of any required insurance certificate(including schedules and endorsements) and evidence satisfactory to theContractor that the policy is current as reasonably required by the Contractorfrom time to time;(c) ensure that each required insurance policy includes provisions which require theinsurer to inform the Contractor whenever:(i) it receives a notice under or in connection with the insurance policy,including any claim; and(ii) it gives any insured a notice under or in connection with the policy,which in the case of a notice of cancellation shall be given to theContractor 30 days prior to the cancellation of the policy;(d) ensure that it:(i) does not do anything that prejudices any insurance policy or coverage;(ii) if necessary, promptly remedies anything that might prejudice anyinsurance policy or coverage;(iii) reinstates an insurance policy if it lapses; 83



(iv) gives full, true and specific information to the insurer of all matters andthings the non-disclosure of which might in any way prejudice or affectany such policy or the payment of all or any benefits under the insurance.18.3 Period of InsuranceThe insurance coverage that the Parties are required to obtain under this Clause 18[Insurance] shall be maintained for the relevant periods specified in Annex No. 6.18.4 Notice of Potential ClaimThe Party shall:(a) as soon as possible inform the other Party in writing of any occurrence that maygive rise to a claim under an insurance policy required by the Contract;(b) keep the other Party informed of subsequent developments concerning the claim;and(c) ensure that the Subcontractors similarly inform the Contractor and the Employerin respect of occurrences that may give rise to a claim by them.18.5 Failure to InsureIf, after a notification with a remedy period of 15 days, either Party fails to:(a) provide copies of any insurance certificate together with evidence satisfactory tothe other Party that the policy is current; or(b) maintain insurance,as required by this Clause 18 [Insurance], the other Party may, without prejudice to any otherrights it may have, obtain and keep in force the required insurance.Where the Party obtaining and maintaining insurance under this Clause 18 [Insurance]  is:(i) the Contractor, the Costs directly incurred by the Contractor in sodoing will be added to the Contract Price; and(ii) the Employer, the costs directly incurred by the Employer in so doingwill be a debt due and payable by the Contractor to the Employer.18.6 No LimitationNothing in this Clause 18 [Insurance] will limit any Party’s obligations under any otherprovision of the Contract.19. Force Majeure19.1 Definition of Force MajeureIn this Clause, “Force Majeure” means an exceptional event or circumstance:(a) which is beyond a Party’s control, 84



(b) which such Party could not reasonably have provided against before enteringinto the Contract,(c) which, having arisen, such Party could not reasonably have avoided orovercome, and(d) which is not substantially attributable to the other Party.Force Majeure may include, but is not limited to, exceptional events or circumstances of thekind listed below, so long as conditions (a) to (d) above are satisfied:(i) war, hostilities (whether war be declared or not), invasion, act offoreign enemies,(ii) rebellion, terrorism, revolution, insurrection, military or usurpedpower, or civil war,(iii) riot, commotion, disorder, strike or lockout by persons other than theContractor’s Personnel and other employees of the Contractor andSub-contractors,(iv) munitions of war, explosive materials, ionising radiation orcontamination by radio-activity, except as may be attributable to theContractor’s use of such munitions, explosives, radiation or radio-activity,(v) strikes, lock-outs or labor disputes in the Country affecting theContractor or any Subcontractor and/or any Affiliate of any of them,and(vi) natural catastrophes such as earthquake, hurricane, typhoon orvolcanic activity.The basis on which either party can claim Force Majeure for weather conditions, other thanthose specifically stated in sub-paragraph (vvi) above, will be decided on a case-by-case basisas the weather conditions arise, but in any case will be based upon the following principles:(a) (1) only applicable in any case to extreme temperatures (excludingsummer-time highs), frozen ground (except when it occursbetween December and February), snow precipitation equivalentto a flood by rainfall and limited visibility sufficient to beconsidered a safety hazard;(b) (2) must be continuous for at least three days;(c) (3) the severity of the event must be well beyond any suchseverity as could reasonably have been predicted;(d) (4) it shall be taken into account and the Contactor acknowledgesthat it has allowed in its programme for downtime due to non-force majeure events of extreme temperatures, frozen ground,snow precipitation and limited visibility.For the avoidance of doubt and notwithstanding of the preceding provisions of this Clause, itis hereby stipulated that the following cases shall in no case constitute Force Majeure event,and neither Party shall be entitled to relief as contemplated under this Clause 19 [ForceMajeure] in respect of: 85



(1) breakdown of Contractor’s Equipment, late delivery or shortages ofGoods, Materials, labour or services, except to the extent that such failurewas caused by a Force Majeure;(2) breakage or malfunction of equipment, except to the extent that suchfailure was caused by a Force Majeure;(3) in respect of the Contractor, late performance by the Contractor causedby: any act or omission of any Subcontractor (except to the extent thatsuch failure was caused by a Force Majeure); the Contractor’s failure tohire an adequate number of personnel and/or labor, or inefficiencies onthe part of the Contractor;(4) lack of funds or change in economic circumstances, includingfluctuations in commodity prices, currency exchange rates or interestrates, financial hardship or the inability of the Contractor to make a profitor achieve a satisfactory rate of return in performing obligations underthe Contract;(5) in respect of the Contractor, economic hardship of the Contractor or theContractor’s inability to pay debts (including insolvency of theContractor);(6) any delay attributable to the denial of or delay in obtaining any visa orsatisfying any other requirement for employees (or other persons in arelationship similar to employment) to travel to, enter or work in foreigncountries, including the Country;(7) in respect of the Contractor, strikes, lock-outs or labor disputes outsidethe Country affecting the Contractor or any Subcontractor and/or anyAffiliate of any of them;(8) in respect of the Contractor, delays or disruption caused by third parties,including other contractors, licensors and government or public or localauthorities; or(9) in respect of the Contractor and without prejudice to Sub-Clause 8.5[Delay Caused By Authorities], any event or circumstance that couldhave been reasonably anticipated and prevented or overcome by duecompliance with prescribed or recommended practice related to theGoods.19.2 Notice of Force MajeureIf a Party is or will be prevented from performing any of its obligations under the Contract byForce Majeure, then it shall give notice to the other Party of the event or circumstancesconstituting the Force Majeure and shall specify the obligations, the performance of which isor will be prevented.  The notice shall be given within 14 days after the Party became aware,(or should have become aware), of the relevant event or circumstance constituting ForceMajeure.The Party shall, having given notice, be excused performance of such obligations for so longas such Force Majeure prevents it from performing them. 86



Notwithstanding any other provision of this Clause, Force Majeure shall not apply toobligations of either Party to make payments to the other Party under the Contract.19.3 Duty to Minimise DelayEach Party shall at all times use all reasonable endeavours to minimise any delay in theperformance of the Contract as a result of Force Majeure.A Party shall give notice to the other Party when it ceases to be affected by the ForceMajeure.19.4 Consequences of Force MajeureIf the Contractor is prevented from performing any of his obligations under the Contract byForce Majeure of which notice has been given under Sub-Clause 19.2 [Notice of ForceMajeure], and suffers delay and/or incurs Cost by reason of such Force Majeure, theContractor shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:(a) an extension of time for any such delay, if completion is or will be delayed,under Sub-Clause 8.4 [Extension of Time for Completion], and(b) if the event or circumstance is of the kind described in sub-paragraphs (i) to(v) of Sub-Clause 19.1 [Definition of Force Majeure] and, in the case° ofsub-paragraphs (ii) to (v), occurs in the Country, payment of any such Cost.After receiving this notice, the Employer shall proceed in accordance with Sub-Clause 3.5[Determinations] to agree or determine these matters.19.5 Force Majeure Affecting SubcontractorIf any Subcontractor is entitled under any contract or agreement relating to the Works to relieffrom force majeure on terms additional to or broader than those specified in this Clause, suchadditional or broader force majeure events or circumstances shall not excuse the Contractor’snon-performance or entitle him to relief under this Clause.19.6 Optional Termination, Payment and ReleaseIf the execution of substantially all the Works in progress is prevented for a continuous periodof 180 days by reason of Force Majeure of which notice has been given under Sub-Clause19.2 [Notice of Force Majeure], or for multiple periods which total more than 180 days due tothe same notified Force Majeure, and the Parties have not agreed in writing upon a revisedbasis for continuing the Works at the end of the applicable period, then either Party may giveto the other Party a notice of termination of the Contract.  In this event, the termination shalltake effect 7 days after the notice is given, and the Contractor shall proceed in accordancewith Sub-Clause 16.3 [Cessation of Work and Removal of Contractor’s Equipment].Upon such termination, the Employer shall determine the value of the work done and issue aPayment Certificate which shall include:(a) the amounts payable for any work carried out for which a price is stated inthe Contract;(b) the Cost of Plant and Materials ordered for the Works which have beendelivered to the Contractor, or of which the Contractor is liable to acceptdelivery:  this Plant and Materials shall become the property of (and be at therisk of) the Employer when paid for by the Employer, and the Contractorshall place the same at the Employer’s disposal; 87



(c) any other Cost or liability which in the circumstances was reasonablyincurred by the Contractor in the expectation of completing the Works;(d) the Cost of removal of Temporary Works and Contractor’s Equipment fromthe Site and the return of these items to the Contractor’s works in his country(or to any other destination at no greater cost); and(e) the Cost of repatriation of the Contractor’s staff and labour employed whollyin connection with the Works at the date of termination.Any claim for payment by the Contractor under this Sub-Clause must be made within 90 daysafter the effective date of termination. If and to the extent that a claim is not made within the90 days period, the Employer will have no liability to the Contractor in connection with suchtermination.The Employer shall return the guarantees promptly after such termination takes effect, unlessthere are outstanding calls thereon in which event, and if applicable, the Employer shall returnthe guarantees promptly after the last of the outstanding calls have been met.19.7 Release from Performance under the LawNotwithstanding any other provision of this Clause, if any event or circumstance outside thecontrol of the Parties (including, but not limited to, Force Majeure) arises which makes itimpossible or unlawful for either or both Parties to fulfil its or their contractual obligations orwhich, under the law governing the Contract, entitles the Parties to be released from furtherperformance of the Contract, then upon notice by either Party to the other Party of such eventor circumstance:(a) the Parties shall be discharged from further performance, without prejudice tothe rights of either Party in respect of any previous breach of the Contract,and(b) the sum payable by the Employer to the Contractor shall be the same aswould have been payable under Sub-Clause 19.6 [Optional Termination,Payment and Release] if the Contract had been terminated under Sub-Clause19.6.20. Claim, Disputes and Arbitration20.1 Contractor’s ClaimsIf the Contractor considers himself to be entitled to any extension of the Time for Completionand/or any additional payment, under any Clause of these Conditions or otherwise inconnection with the Contract, the Contractor shall give notice to the Employer, describing theevent or circumstance giving rise to the claim. The notice shall be given as soon aspracticable, and not later than 28 days after the Contractor became aware, or should havebecome aware, of the event or circumstance.If the Contractor fails to give notice of a claim within such period of 28 days, the Time forCompletion shall not be extended, the Contractor shall not be entitled to additional payment,and the Employer shall be discharged from all liability in connection with the claim.Otherwise, the following provisions of this Sub-Clause shall apply.The Contractor shall also submit any other notices which are required by the Contract, andsupporting particulars for the claim, all as relevant to such event or circumstance. 88



The Contractor shall keep such contemporary records as may be necessary to substantiate anyclaim, either on the Site or at another location acceptable to the Employer. The Employermay, after receiving any notice under this Sub-Clause, monitor the record-keeping and/orinstruct the Contractor to keep further contemporary records. The Contractor shall permit theEmployer to inspect all these records, and shall (if instructed) submit copies to the Employer.Within 4228 days after the Contractor became aware (or should have become aware) of theevent or circumstance giving rise to the claim, or within such other period as may be proposedby the Contractor and approved by the Employer, the Contractor shall send to the Employer afully detailed claim which includes full supporting particulars of the basis of the claim and ofthe extension of time and/or additional payment claimed. If the event or circumstance givingrise to the claim has a continuing effect:(a) this fully detailed claim shall be considered as interim;(b) the Contractor shall send further interim claims at monthly intervals, givingthe accumulated delay and/or amount claimed, and such further particulars asthe Employer may reasonably require; and(c) the Contractor shall send a final claim within 28 days after the end of theeffects resulting from the event or circumstance, or within such other periodas may be proposed by the Contractor and approved by the Employer.Within 42 days after receiving a claim or any further particulars supporting a previous claim,or within such other period as may be proposed by the Employer and approved by theContractor, the Employer shall respond with approval, or with disapproval and detailedcomments. He may also request any necessary further particulars, but shall nevertheless givehis response on the principles of the claim within such time.Each statement attached to an invoice shall include such amounts for any claim as have beenreasonably substantiated as due under the relevant provision of the Contract. Unless and untilthe particulars supplied are sufficient to substantiate the whole of the claim, the Contractorshall only be entitled to payment for such part of the claim as he has been able to substantiate.The Employer shall proceed in accordance with Sub-Clause 3.5 [Determinations] to agree ordetermine (i) the extension of the Time for Completion in accordance with Sub-Clause 8.4[Extension of Time for Completion], and/or (ii) the additional payment  to which theContractor is entitled under the Contract.The requirements of this Sub-Clause are in addition to those of any other Sub-Clause whichmay apply to a claim. If the Contractor fails to comply with this or another Sub-Clause inrelation to any claim, any extension of time and/or additional payment shall take account ofthe extent (if any) to which the failure has prevented or prejudiced proper investigation of theclaim, unless the claim is excluded under the second paragraph of this Sub-Clause.After the date of issue of the Contractor’s fully detailed claim, any changes to the amountclaimed thereunder shall not be accepted. 89



20.2 [Not used]20.3 [Not used]20.4 [Not used]20.5 Amicable SettlementBoth Parties shall attempt to settle the dispute amicably before the commencement of disputeresolution under Sub-Clause 20.6 [Dispute Resolution]. However, unless both Parties agreeotherwise, dispute resolution under Sub-Clause 20.6 [Dispute Resolution] may be commencedon or after the fifty-sixth day after the day on which notice of dissatisfaction was given, evenif no attempt at amicable settlement has been made.20.6 Dispute ResolutionUnless settled amicably pursuant to Sub-Clause 20.5 [Amicable Settlement], all disputes(including those concerning the existence, validity and termination of this Contract, and allnon contractual obligations hereto) shall be finally settled by the competent courts of theCountry, determined according to the seat of the Employer pursuant to Section 89a of the ActNo. 99/1963 Coll., Czech Code of Civil Procedure, as amended, unless mandatory provisionof the Laws of the Country stipulate otherwise.under the Rules of Arbitration of theInternational Chamber of Commerce by three arbitrators appointed in accordance with thesaid rules (including disputes concerning the existence, validity and termination of theAgreement, and all non-contractual obligations hereto). The place of the arbitration is Parisand the language of the proceeding shall be English..20.7 [Not used]20.8 [Not used] 90
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Annex 1– EMPLOYER’S REQUIREMENTSCONTAINED ON DVDHASH:SHA256 92



Annex 2 – SPRQ AND SCHEDULE OF HOURLY RATES 93



Annex 3 – TERMINATION PAYMENT TABLEFrom To Fee(amount or percentage of theContract Price as of the BaseDate)Base dateDate Issuance of the partialNotice to Proceed 2 %Issuance of the partialNotice to Proceed Issuance of the Notice toProceed 5 %Issuance of the Notice toProceed 10 % progress of theconstruction Workscompleted 10 %10 % progress of theconstruction Workscompleted 30 % progress of theconstruction Workscompleted 13 %30 % progress of theconstruction Workscompleted 50 % progress of theconstruction Workscompleted 10 %50 % progress of theconstruction Workscompleted 70 % progress of theconstruction Workscompleted 7.5 %70 % progress of theconstruction Workscompleted Issuance of theMechanical CompletionCertificate 4.5%Following the issuance ofthe Mechanical CompletionCertificate Issuance of the Taking-Over Certificate 2%Where the termination amounts are defined as a range (such as for example 25-35%), theexact termination amount shall be calculated pro rata according to the date on which thetermination occurs.The progress of the construction Works shall correspond to the figure contained in themonthly progress report in accordance with Sub-Clause 4.21 (a) of the Conditions.In addition to the fee specified above, the Contractor shall be entitled to keep any and allamounts paid or to be paid by the Employer to the Contractor in accordance with thepayment terms of the Contract prior to the date of termination. Also, the Employer shall pay94



to the Contractor the Cost of the Works performed prior to the date of termination ofContract which the Contractor was not yet entitled to invoice under the Contract by that dateor which the Employer was liable to accept; such Works shall become the property of theEmployer and the Contractor shall place the same at the Employer’s disposal. 95



Annex 4 – FORM OF GUARANTEES 96



Form of Advance Payment GuaranteeFORM OF ADVANCE PAYMENT GUARANTEETHIS ADVANCE PAYMENT GUARANTEE (hereinafter referred to as the “Guarantee”) is madeon [●DATE].NET4GAS, s.r.o., with its registered office at Na Hřebenech II 1718/8, Postal Code 140 21 Prague 4– Nusle, registered in the Commercial Register administered by the Municipal Court in Prague, FileNo. C 108316, Business ID No. 272 60 364, VAT No. CZ27260364, bank account at Československáobchodní banka, a.s., Radlická 150, Prague 5, Account No. [●], SWIFT: [●], IBAN: [●], representedby [●] (the “Employer” which expression shall include its successors and assigns).WHEREAS:(A) By the Contract (as amended, varied and supplemented from time to time, the “Contract”)concluded on [●] between the Employer and [●], a company organized and existing under thelaws of [●], with its registered office at [●], registered in the [●] under Identification Number[●], represented by [●] (the “Contractor”), the Contractor has agreed to build LOT II, whichcomprises a pipeline between the Line Valve Station TU53S – Malměřice (excluding thisstation) and the Distribution Node Přimda (excluding this station), Czech Republic, for thepurpose of the “Capacity4Gas - DE/CZ (TRA-N-752)” Project;(B) Pursuant to the Contract, the Advance Payment (as defined by the Contract) in the amount of[EUR of the Contract Price is to be paid by the Employer upon submission of an irrevocableadvance payment guarantee in favor of the Employer for the corresponding amount of theAdvance Payment excluding VAT;(C) Pursuant to the Contract, the Contractor is obliged to procure, in favor of the Employer, a bankguarantee amounting to sums specified in Clause 9.1 of the Contract Agreement forming part ofthe Contract; and(D) We, [●NAME OF BANK], [●ADDRESS], [●], [●VAT], (the “Bank”) have agreed, at therequest of the Contractor, to provide this advance payment guarantee in satisfaction of theContractor’s obligation referred to in Recital (C) to the Employer under the Contract.The Bank declares as follows:1. The Bank hereby issues this Guarantee in favor of the Employer up to the amount of EUR [●](say: [●]).2. Subject to clauses 5 and 6 hereof, the Bank irrevocably and unconditionally undertakes to payto the Employer any amount (or any portion thereof) up to the maximum amount of theGuarantee amount without delay or objection, against presentation on one or more occasionsof the Employer’s written demand for payment executed in English and signed by anauthorized representative(s) of the Employer with signatures authenticated by a notary public(the “Employer’s Demand”), provided that the Employer’s Demand (a) is in compliancewith all terms and conditions hereof, (b) contains the amount in EUR demanded by theEmployer for payment hereunder, and (c) contains all written statements of the Employer in97



the form of Employer’s Demand attached hereto. The payment shall be made within 5 (five)business days from the date of the delivery of the Employer’s Demand to the Bank.3. The Bank is not responsible for the correctness and validity of presented documents.4. The Employer’s Demand shall be addressed to the Bank and shall be delivered not later thanon the below-defined Expiration Date and shall, for the purposes of this Guarantee, constitutesatisfactory and absolute evidence of the Employer’s right to receive payment under thisGuarantee. The Employer’s Demand shall be binding and conclusive on the Bank to makepayment immediately and any reference to or consideration of the Contract (except asrequired in the Employer’s Demand) shall be wholly extraneous to and irrelevant for thedetermination of the Bank’s obligation hereunder.5. The Employer’s Demand shall be delivered to the Bank by registered mail or courier orthrough [●] or any other bank selected by the Employer (the “Employer’s Bank”), whichwill verify to the Bank the validity and authorization of the signature(s) on the Employer’sDemand and authorization of the signatories to represent the Employer. The Bank may relyon such verifications as undertaken by the Employer’s Bank and any liability of the Bank inthis respect shall be hereby excluded.6. The validity and authorization of signatures on the Employer’s Demand and authorization ofthe signatories to represent the Employer must be simultaneously verified by the Employer’sBank by virtue of an authenticated swift message sent to the Bank.7. Any payment made by the Bank under the terms of this Guarantee shall reduce the amount ofthe Guarantee by such payment(s) for the remaining period of its validity.8. This Guarantee shall become valid and effective as of the date of the Advance Paymentreceipt on the Contractor’s account no.: [●], IBAN [●] held with [●] and shall remain in fullforce and effect until [●] (the “Expiration Date”). The date of the occurrence of either of theevents referred to in clause 9 below before the Expiration Date as defined in the previoussentence shall be also understood as the Expiration Date.9. The Expiration Date is the latest date for receipt by the Bank of the Employer’s Demand andafter the Expiration Date the Guarantee shall expire and cease to be valid and have any effect,the Bank shall stand discharged and released of any further obligations hereunder and shallnot be liable for any Employer’s Demand received thereafter, whether the original of thisGuarantee is returned to the Bank or not. Such expiration and release will be withoutprejudice to any Employer’s Demand under this Guarantee which was delivered inaccordance with the terms and subject to the conditions of this Guarantee prior to theExpiration Date.10. This Guarantee also ceases to be valid and have any effect upon receipt by the Bank (return tothe Bank) of this original Guarantee or upon payment by the Bank to the Employer of sumswhich in aggregate equal to the Guarantee Amount, whichever of the above events occursearlier.11. All payments under this Guarantee shall be in EUR, and shall be made free and clear of, andwithout any set-off, counterclaim or deduction on account of any liability whatsoeverincluding, without limitation, any present or future taxes, duties, charges, fees, deductions orwithholdings of any nature whatsoever and by whomsoever imposed.12. This Guarantee and Employer’s rights and obligations hereunder may not be transferredand/or assigned except for the proceeds arising hereunder and except that the Employer may98



assign any rights and transfer any obligations under or in relation to this Guarantee to anyperson to which it assigns any of its rights or transfers any of its obligations under theContract (a “Contract Transferee”). A notification by the Employer identifying the ContractTransferee containing a representation that the Employer assigns any of its rights or transfersany of its obligations under the Contract the Contract Transferee person will be binding on us.We will as soon as practicable, but in any case within 10 days, after our receipt of suchnotification from the Employer, issue a replacement guarantee in form and contentssubstantially identical to this Guarantee with the Contract Transferee as beneficiary and allreferences to the Employer replaced by references to the Contract Transferee.13. The construction, validity and performance of this Guarantee is subject to Czech law and theparties irrevocably submit to the exclusive jurisdiction of the Czech courts with respect to anydispute or difference arising out of or in connection with this Guarantee.  Nothing in thisclause shall affect the ability of the Employer to enforce any judgment against the Bank inany jurisdiction.14. This Advance Payment Guarantee shall be subject to the ICC Uniform Rules for DemandGuarantees, ICC Publication No. 758.15. The form of Employer`s Demand is attached to this Advance Payment Guarantee.16. In this Guarantee, words and phrases commencing with capital letters will, unless a contraryintention appears, have the same meaning ascribed to them under the Contract.IN WITNESS WHEREOF, this document has been executed on the day and year first written.For and on behalf of [Insert name of Bank]_____________________Name [●]Position [●]_____________________Name [●]Position [●] 99



Form of Performance SecurityFORM OF PERFORMANCE SECURITYTHIS PERFORMANCE SECURITY is made on [●DATE].NET4GAS, s.r.o., with its registered office at Na Hřebenech II 1718/8, Postal Code 140 21Prague 4 – Nusle, registered in the Commercial Register administered by the Municipal Courtin Prague, File No. C 108316, Business ID No. 272 60 364, VAT No. CZ27260364, bankaccount at Československá obchodní banka, a.s., Radlická 150, Prague 5, Account No. [●],SWIFT: [●], IBAN: [●], represented by [●] (the “Employer” which expression shall include itssuccessors and assigns).WHEREAS:(A) By the Contract (as amended, varied and supplemented from time to time, the “Contract”)concluded on [●] between the Employer and [●], a company organized and existing under thelaws of [●], with its registered office at [●], registered in the [●] under Identification Number[●], represented by [●] (the “Contractor”), the Contractor has agreed to build LOT II, whichcomprises a pipeline between the Line Valve Station TU53S – Malměřice (excluding thisstation) and the Distribution Node Přimda (excluding this station), Czech Republic, for thepurpose of the “Capacity4Gas - DE/CZ (TRA-N-752)” Project;(B) Pursuant to the Contract, the Contractor is obliged to procure, in favor of the Employer, a bankguarantee amounting to sums specified in Clause 9.2 of the Contract Agreement to theContract, in satisfaction of the Contractor’s obligation of good performance under the Contract;and(C) We, [●NAME OF BANK], [●ADDRESS], [●], [●VAT], (the “Bank”) have agreed, at therequest of the Contractor, to provide this Performance Security in satisfaction of theContractor’s obligation referred to in Recital (B).The parties agree as follows:1. In consideration of aforesaid, the Bank hereby issues this irrevocable Performance Security infavor of the Employer amounting to EUR [●] ([●] euro) (also referred to as “MaximumAmount”) and undertakes to pay to the Employer unconditionally any amount (or any portionthereof) up to the Maximum Amount without delay or objection, 5 (five) business days afterpresentation of the Employer’s first written demand for payment executed in English andsigned by an authorized representative(s) of the Employer with signatures authenticated by anotary public (the “Employer’s Demand”), provided that the Employer’s Demand (a) is incompliance with all terms and conditions hereof, (b) contains the amount in EUR demandedby the Employer for payment hereunder, and (c) contains all written statements of theEmployer in the form of Employer`s Demand attached hereto that (i) the Contractor has failedto fulfill any of its contractual obligations as provided for in the Contract and/or agreed100



between the Contractor and the Employer, and (ii) the respect in which the Contractor hasbreached its obligations under the Contract.2. The Bank is not responsible for the correctness and validity of presented documents.3. The Employer’s Demand shall be addressed to the Bank and shall be delivered not later thanon the below-defined Expiration Date or on any other date on which this PerformanceSecurity expires in accordance with the provisions contained herein and shall constitutesatisfactory evidence of the Employer’s right to receive payment. The Employer’s Demandshall be binding and conclusive on the Bank to make immediately and any reference to orconsideration of the Contract (except as required in the Employer’s Demand) shall be whollyextraneous to and irrelevant for the determination of the Bank’s obligation hereunder.4. The Demand shall be delivered by registered mail or courier and shall be sent through theEmployer’s bank, which will verify to the Bank the validity and authorization of thesignature(s) on the Employer’s Demand and authorization of the signatories to represent theEmployer.5. The validity and authorization of signatures on the Employer’s Demand and authorization ofthe signatories to represent the Employer must be simultaneously verified by the Employer’sBank, by virtue of an authenticated swift message sent to the Bank.6. This Performance Security shall become valid and effective as of the date of its issuance andshall remain in full force and effect until [●] (hereinafter “Expiration Date”). The ExpirationDate is the latest date for receipt by the Bank of the Employer’s Demand and after theExpiration Date the Performance Security shall expire and cease to be valid and have anyeffect, the Bank shall stand discharged and released of all its obligations hereunder and shallnot be liable for any Employer’s Demand received thereafter, whether the original of thisPerformance Security is returned to the Bank or not.7. Any payment made by the Bank under the terms of this Performance Security shall reduce bythe amount of such payment(s) the Bank’s liability hereunder for the remaining period of itsvalidity.8. Prior to the Expiration Date, this Performance Security also ceases to be valid and have anyeffect upon receipt by the Bank (return to the Bank) of this original Performance Security orupon payment by the Bank to the Employer of sums in aggregate which equal to theMaximum Amount, whichever of the above events occurs earlier.9. All payments under this Performance Security shall be in EUR, and shall be made free andclear of, and without any set-off, counterclaim or deduction on account of any liabilitywhatsoever including, without limitation, any present or future taxes, duties, charges, fees,deductions or withholdings of any nature whatsoever and by whomsoever imposed.10. This Performance Security and Employer’s rights hereunder may not be transferred andassigned except for the proceeds arising hereunder and except that the Employer may assignany rights and transfer any obligations under or in relation to this Guarantee to any person towhich it assigns any of its rights or transfers any of its obligations under the Contract (a“Contract Transferee”). A notification by the Employer identifying the Contract Transfereecontaining a representation that the Employer assigns any of its rights or transfers any of itsobligations under the Contract the Contract Transferee person will be binding on us. We willas soon as practicable, but in any case within 10 days, after our receipt of such notificationfrom the Employer, issue a replacement guarantee in form and contents substantially identicalto this Guarantee with the Contract Transferee as beneficiary and all references to theEmployer replaced by references to the Contract Transferee. 101



11. The construction, validity and performance of this Performance Security is subject to Czechlaw and the parties irrevocably submit to the exclusive jurisdiction of the Czech courts withrespect to any dispute or difference arising out of or in connection with this PerformanceSecurity.  Nothing in this clause shall affect the ability of the Employer to enforce anyjudgment against the Bank in any jurisdiction.12. This Performance Security shall be subject to the ICC Uniform Rules for DemandGuarantees, ICC Publication No. 758.13. The form of Employer`s Demand is attached to this Performance Security.14. In this Performance Security, words and phrases commencing with capital letters will, unlessa contrary intention appears, have the same meaning ascribed to them under the Contract.IN WITNESS WHEREOF, this document has been executed on the day and year first written:For and on behalf of [Insert name of Bank]_____________________Name [●]Position [●]_____________________Name [●]Position [●] 102



103_____________________Name [●]Position [●]_____________________Name [●]Position [●]Form of DemandForm of Demand under Performance Security / Advance Payment GuaranteeTo: [ the Bank ] 31In this demand words shall have the same meaning as in the Performance Security / Advance PaymentGuarantee issued by you on [insert date] (the “Guarantee”).In accordance with terms of the Guarantee, we hereby demand that you immediately pay to us theamount of EUR [             ]42 to the bank account [             ]53 in accordance with the Guarantee.Additionally, we declare:(i) that our demand is in compliance with all terms and conditions of the Guarantee;(ii) that the Contractor has failed to fulfil its contractual obligations arising from the Contract,specifically [●]; and(iii) that we invited the Contractor to remedy the reason for calling upon the Guarantee and wesent the written notice to the Contractor to pay the amount due within 15 days from the delivery of thenotice to the Contractor and within this time no such payment was made by the Contractor to us; and(iv) that we have set off to the maximum extent possible any amounts due to us by the Contractoragainst any amounts to be paid by us to the Contractor in accordance with the Contract.Yours sincerelyFor and on behalf of [Insert name of Employer]31 Insert Bank’s details42 Insert Amount53 Insert Bank account details
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Form of Notice to Proceed[EMPLOYER LETTERHEAD/HLAVIČKOVÝ PAPÍR OBJEDNATELE]NOTICE TO PROCEED/POKYN K ZAHÁJENÍ PRACÍ[Date/Datum]To/Komu:   [Contractor/Zhotovitel]PROJECT/PROJEKT:  Capacity4Gas - DE/CZ - Pipeline Construction/Výstavba plynovoduWORK PACKAGE/SOUBOR PRACÍ: [●]/[●]CONTRACT/SMLOUVA:   Contract No. [●] dated [●] between NET4GAS, s.r.o. as the Employerand [●] as the Contractor / Smlouva č. [●] ze dne [●] mezi NET4GAS,s.r.o. jako Objednatelem a [●] jako ZhotovitelemHereby, the Employer issues this Notice to Proceed in accordance with Clause 3.2(b) of the ContractAgreement forming part of the Contract No. [●] dated [●] (the “Contract”) concerning the Works ofPipeline construction in accordance with the Contract./Objednatel tímto vydává tento Pokynk zahájení prací v souladu se čl. 3.2 (b) Smlouvy o dílo (Contract Agreement), která je součástísmlouvy č. [●] ze dne [●] (dále jen “Smlouva“), ve vztahu k Dílu výstavby Plynovoduy.The Contractor is hereby notified to commence the Works in accordance with the Contract on [●](Commencement Date)./Zhotoviteli se tímto oznamuje, aby zahájil práce na Díle v souladu seSmlouvou dne [●] (Datum zahájení prací).Capitalized terms herein shall have the meaning ascribed to them in the Contract./ Výrazy zde uvozenévelkým písmenem mají tentýž význam, jaký jim připisuje Smlouva.On behalf of the Employer/Za ObjednateleNET4GAS s.r.o.In/V  _______________________on/dne _________________________[Signature of Employer’s authorized officer/Podpis pověřeného zástupce Objednatele]Signature/Podpis:Name/Jméno:[●]In/V  _______________________on/dne _________________________ 105



 [Signature of Contractor’s authorized officer/ Podpis pověřeného zástupce Zhotovitele]Signature/Podpis:Name/Jméno: 106



Form of Employer’s Site Handover Protocol[EMPLOYER LETTERHEAD/HLAVIČKOVÝ PAPÍR OBJEDNATELE]EMPLOYER’S SITE HANDOVER PROTOCOL/PROTOKOL O PŘEDÁNÍSTAVENIŠTĚ[Date/Datum]To/Pro: [Contractor/Zhotovitel]PROJECT/NÁZEV PROJEKTU: Capacity4Gas - DE/CZ – PipelineConstruction/Výstavba plynovoduWORK PACKAGE/SOUBOR PRACÍ: [●]CONTRACT/NÁZEV SMLOUVY: Contract No./Smlouva č. [●] datum/ze dne [●]Between/mezi NET4GAS, s.r.o. as the Employer/jakožto Objednatelem and/a [●] as theContractor/jakožto ZhotovitelemHereby, the Employer confirms that in accordance with Sub-Clause 2.1 of the Conditions formingpart of the contract No. [●] dated [●] (the “Contract”) the Site [●] was handed over to the Contractorin accordance with the above mentioned Contract./ Objednatel tímto potvrzuje, že v souladu s čl. 2.1Podmínek (Conditions), které jsou součástí smlouvy č. [●] ze dne [●] (dále jen „Smlouva“), došlok předání Staveniště [●] do rukou Zhotovitele v souladu s výše zmíněnou Smlouvou.The Contractor confirms that it has no objections to the current condition of the Site and access to theSite./Zhotovitel potvrzuje, že vůči současnému stavu Staveniště a přístupu na Staveniště nemánámitek.The particulars of the handover are contained in the annex hereto./Specifika předání jsou uvedenav příloze.This protocol shall form part of the operative logbook kept at the Site./Tento protokol bude přiloženke stavebnímu deníku vedenému na Staveništi.Capitalized terms herein shall have the meaning ascribed to them in the Contract./ Výrazy zde uvozenévelkým písmenem mají tentýž význam, jaký jim připisuje Smlouva.On behalf of the Employer/Jménem ObjednateleNET4GAS s.r.o.In/V  _______________________on/dne _________________________[Signature of Employer’s authorized officer/podpis oprávněného zástupce Objednatele]Signature/podpis: 107



Name/jméno:[●]In/V  _______________________on/dne _________________________[Signature of Contractor’s authorized officer/podpis oprávněného zástupce Zhotovitele]Signature/podpis:Name/jméno: 108



Annex/PřílohaItem/Položka Status/Stav Notes/PoznámkySite cleared / Staveniště vyklizeno YES/ANO – NO/NESite connected to elektricity / NaStaveništi zapojenaelektroinstalace YES/ANO – NO/NEElectricity connection / El.přípojka Location/Umístění:Site connected to water andsewerage / Vodovod a kanalizacezapojeny na Staveništi YES/ANO – NO/NEOther connection points / DalšípřípojkySite secured by keys / Staveništěje uzamykatelné YES/ANO – NO/NE, Keyshanded over / Klíče předányYES/ANO – NO/NEAccommodation on Site /Ubytování na Staveništi YES/ANO – NO/NEBathroom and toilet facilities /Umývárna a WC YES/ANO – NO/NEDocuments handed over to theContractor / Dokumenty předanéZhotoviteli 109



Form of Mechanical Completion Certificate[EMPLOYER LETTERHEAD/HLAVIČKOVÝ PAPÍR OBJEDNATELE]MECHANICAL COMPLETION CERTIFICATE/POTVRZENÍ OMECHANICKÉMMECHANICKÉM DOKONČENÍ DÍLA[Date/Datum]To/Pro: [Contractor/Zhotovitel]PROJECT/NÁZEV PROJEKTU: Capacity4Gas - DE/CZ – PipelineConstruction/Výstavba plynovoduWORK PACKAGE/SOUBOR PRACÍ: [●]CONTRACT/ SMLOUVaNÁZEV SMLOUVY: Contract No./Smlouva č. [●] datum/ze dne[●] Between/mezi NET4GAS, s.r.o. as the Employer/jakožto Objednatelem and/a [●] as theContractor/jakožto ZhotovitelemHereby, the Employer certifies in accordance with Clause 5.1(a) of the Contract Agreement formingpart of the contract No. [●] dated [●] (the “Contract”) and Sub-Clause 9.1 of the Conditions of theContract that the Mechanical Completion phase of the Works concernign Pipeline construction wascompleted by the Contractor on [●date] in accordance with the above mentioned Contract (save forthe Punch List items in the Annex)./Objednatel tímto v souladu s čl. 5.1(a) Smlouvy o dílo (ContractAgreement), která je součástí smlouvy č. [●] ze dne [●] (dále jen „Smlouva“), a v souladu s čl. 9.1Podmínek (Conditions) potvrzuje, že dne [●datum] Zhotovitel v souladu s výše zmíněnou Smlouvoumechanicky dokončil Dílo výstavby Plynovodu (vyjma položek uvedených v Soupisu vad a nedodělků vpříloze).Hereby, the Employer certifies that the Contractor has fulfilled all requirements set forth in Section2.18.2 and 2.18.3 of the General Technical Requirements. / Objednatel tímto potvrzuje, že Zhotovitelsplnil všechny požadavky, uvedené v bodech 2.18.2 a 2.18.3 Obecných technických požadavků.Hereby, the Employer duly issues this Mechanical Completion Certificate relating to the Worksconcerning Pipeline construction./Objednatel tímto řádně vystavuje Potvrzení o mechanickémdokončení Díla výstavby Plynovodu.Capitalized terms herein shall have the meaning ascribed to them in the Contract./ Výrazy zde uvozenévelkým písmenem mají tentýž význam, jaký jim připisuje Smlouva.Annex I: Punch List/Příloha 1: Soupis vad a nedodělkůOn behalf of the Employer/Jménem Objednatele 110



NET4GAS s.r.o.In/V  _______________________on/dne _________________________[Signature of Employer’s authorized officer/podpis oprávněného zástupce Objednatele]Signature/podpis:Name/jméno:[●]In/V  _______________________on/dne _________________________[Signature of Contractor’s authorized officer//podpis oprávněného zástupce Zhotovitele]Signature/podpis:Name/jméno: 111



Form of Ready for Commissioning Certificate[EMPLOYER LETTERHEAD/HLAVIČKOVÝ PAPÍR OBJEDNATELE]READY FOR COMMISSIONING CERTIFICATE/POTVRZENÍ O PŘIPRAVENOSTI KEZKOUŠENÍ[Date/Datum]To/Pro: [Contractor/Zhotovitel]PROJECT/NÁZEV PROJEKTU: Capacity4Gas - DE/CZ – PipelineConstruction/Výstavba plynovoduWORK PACKAGE/SOUBOR PRACÍ: [●]CONTRACT/SMLOUVA: Contract No./Smlouva č. [●] datum/ze dne [●]Between/mezi NET4GAS, s.r.o. as the Employer/jakožto Objednatelem and/a [●] as theContractor/jakožto ZhotovitelemHereby, the Employer certify that in accordance with Clause 5.1 (b) of the Contract Agreementforming part of the contract No. [●] dated [●] (the “Contract”) and the Sub-Clause 9.1 of theConditions of the Contract the Readiness for Commissioning of the Works concerning Pipelineconstruction been reached on [●date] in accordance with the above mentioned (save for the PunchList items in the Annex)./Objednatel tímto potvrzuje, že v souladu s čl. 5.1(b) Smlouvy o dílo(Contract Agreement), která je součástí smlouvy č. [●] ze dne [●] (dále jen „Smlouva“) a čl. 9.1Podmínek (Conditions) Smlouvy bylo dne [●datum] dosaženo Připravenosti ke zkoušení Dílavýstavby Plynovodu (vyjma položek uvedených v Soupisu vad a nedodělků v příloze).Hereby, the Employer certifies that the Contractor has fulfilled all requirements set forth in Section2.19.1 and 2.19.3 of the General Technical Requirements. / Objednatel tímto potvrzuje, že Zhotovitelsplnil všechny požadavky, uvedené v bodech 2.19.1 a 2.19.3 Obecných technických požadavků.Hereby, the Employers duly issues this Ready for Commissioning Certificate relating to the Worksconcerning Pipeline construction./Objednatel tímto řádně vystavuje toto Potvrzení o připravenosti kezkoušení Díla výstavby Plynovodu.Capitalized terms herein shall have the meaning ascribed to them in the Contract./Výrazy zde uvozenévelkým písmenem mají tentýž význam, jaký jim připisuje SmlouvaAnnex I: Punch List/Příloha 1: Soupis vad a nedodělkůOn behalf of the Employer/Jménem ObjednateleNET4GAS s.r.o.In/V  _______________________on/dne _________________________ 112



[Signature of Employer’s authorized officer/podpis oprávněného zástupce Objednatele]Signature/podpis:Name/jméno:[●]In/V  _______________________on/dne _________________________[Signature of Contractor’s authorized officer/podpis oprávněného zástupce Zhotovitele] 113



Form of Preliminary Taking-Over Certificate[EMPLOYER LETTERHEAD/HLAVIČKOVÝ PAPÍR OBJEDNATELE]PRELIMINARY TAKING-OVER CERTIFICATE /POTVRZENÍ O PŘEDBĚŽNÉM PŘEVZETÍ[Date/Datum]To/Komu: [Contractor/Zhotovitel]PROJECT/PROJEKT:  Capacity4Gas - DE/CZ – Pipeline Construction/Výstavba plynovoduWORK PACKAGE/SOUBOR PRACÍ: [●]/[●]CONTRACT/SMLOUVA:   Contract No. [●] dated [●] between NET4GAS, s.r.o. as the Employerand [●] as the Contractor / Smlouva č. [●] ze dne [●] mezi NET4GAS,s.r.o. jako Objednatelem a [●] jako ZhotovitelemHereby, the Employer certify that in accordance with the Clause 5.1 (c) of the Contract Agreementand Sub-Clause 10.1 of the Conditions of the Contract forming part of the contract No. [●] dated [●](the “Contract”) the preliminary taking-over of the Works concerning Pipeline construction has beenreached on [●] in accordance with the above mentioned Contract (save for the Punch List items in theAnnex)./ Objednatel tímto osvědčuje, že v souladu se čl. 5.1 (c) Smlouvy o dílo (Contract Agreement,a odst. 10.1 Podmínek (Conditions) Smlouvy, které jsou součástí smlouvy č. [●] ze dne [●] (dále jen“Smlouva“), bylo předběžně převzato Dílo výstavby Plynovodu dne [●] v souladu s výše uvedenouSmlouvou (vyjma položek uvedených v Soupisu vad a nedodělků v příloze).Hereby, the Employer certifies that the Contractor has fulfilled all requirements set forth in Section2.20.3 and 2.20.4 of the General Technical Requirements. / Objednatel tímto potvrzuje, že Zhotovitelsplnil všechny požadavky, uvedené v bodech 2.20.3 a 2.20.4 Obecných technických požadavků.Hereby, the Employer duly issues this Preliminary Taking-Over Certificate for the Purposes of TrialOperation relating to the Works concerning Pipeline construction./ Objednatel tímto řádně vystavujetoto Potvrzení o předběžném převzetí výstavby Plynovodu.Both Parties acknowledge that from the date of this Preliminary Taking-Over Certificate, the DefectsNotification Periods shall commence, in accordance with Clause 6.1 of the Contract Agreement./Oběstrany berou na vědomí, že od data tohoto Potvrzení opředběžném převzetí počne běžet Lhůta prooznamování vad v souladu s čl. 6.1 Smlouvy o dílo (Contract Agreement).This certificate does not relieve Contractor of any obligations under the Contract./Toto potvrzenínezprošťuje Zhotovitele žádných jeho povinností vyplývajících ze Smlouvy.Capitalized terms herein shall have the meaning ascribed to them in the Contract./ Výrazy zde uvozenévelkým písmenem mají tentýž význam, jaký jim připisuje Smlouva.Annex I: Punch List/Příloha 1: Soupis vad a nedodělkůOn behalf of the Employer/Za Objednatele 114



NET4GAS s.r.o.In/V  _______________________on/dne _________________________[Signature of Employer’s authorized officer/Podpis oprávněného zástupce Objednatele]Signature/Podpis:Name/Jméno:[●]In/V  _______________________on/dne _________________________ [Signature of Contractor’s authorized officer/ Podpis oprávněného zástupce Zhotovitele] 115



Form of Taking-Over Certificate[EMPLOYER LETTERHEAD/HLAVIČKOVÝ PAPÍR OBJEDNATELE]TAKING-OVER CERTIFICATE/POTVRZENÍ O PŘEVZETÍ[Date/Datum]To/Komu: [Contractor/Zhotovitel]PROJECT/PROJEKT:  Capacity4Gas - DE/CZ - Pipeline Construction/Výstavba plynovoduWORK PACKAGE/SOUBOR PRACÍ: [●]/[●]CONTRACT/SMLOUVA:   Contract No. [●] dated [●] between NET4GAS, s.r.o. as the Employerand [●] as the Contractor / Smlouva č. [●] ze dne [●] mezi NET4GAS,s.r.o. jako Objednatelem a [●] jako ZhotovitelemHereby, the Employer certifies that in accordance with Clause 5.1 (d) of the Contract Agreement andSub-Clause 10.1 of the Conditions of the Contract forming part of the contract No. [●] dated [●] (the“Contract”) the taking over of the Works concerning Pipeline construction has been reached on [●]in accordance with the above mentioned Contract (save for the Punch List items in theAnnex)./Objednatel tímto osvědčuje, že v souladu se čl. 5.1 (d) Smlouvy o dílo (Contract Agreement)a odst. 10.1 Podmínek (Conditions) Smlouvy, která je součástí smlouvy č. [●] ze dne [●] (dále jen“Smlouva“), bylo převzato Dílo výstavby Plynovodu dne [●] v souladu s výše uvedenou Smlouvou(vyjma položek uvedených v Soupisu vad a nedodělků v příloze).Hereby, the Employer duly issues this Taking-Over Certificate relating to the Works concerningPipeline construction./Objednatel tímto řádně vystavuje toto Potvrzení o převzetí ve vztahu k Díluvýstavby Plynovodu.The Works were completed except for minor defects - punch list items. The punch list items are listedin the Punch List, included as Annex 1 hereto, forming an integral part of this Taking-OverCertificate./Dílo bylo dokončeno vyjma drobných vad – položek uvedených na soupisu vad anedodělků. Položky ze soupisu vad a nedodělků jsou uvedeny v Soupisu vad a nedodělků, který tvoříPřílohu 1 tohoto Potvrzení o převzetí a je jeho nedílnou součástí.This certificate does not relieve Contractor of any obligations under the Contract./Tento protokolnezprošťuje Zhotovitele žádných jeho povinností vyplývajících ze Smlouvy.Capitalized terms herein shall have the meaning ascribed to them in the Contract./ Výrazy zde uvozenévelkým písmenem mají tentýž význam, jaký jim připisuje Smlouva.Annex I: Punch List/Příloha 1: Soupis vad a nedodělkůOn behalf of the Employer/Za ObjednateleNET4GAS s.r.o. 116



In/V  _______________________on/dne _________________________[Signature of Employer’s authorized officer/Podpis oprávněného zástupce Objednatele]Signature/Podpis:Name/Jméno:[●]In/V  _______________________on/dne _________________________ [Signature of Contractor’s authorized officer/ Podpis oprávněného zástupce Zhotovitele]Signature/Podpis:Name/Jméno: 117
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Annex 6 – INSURANCEINSURANCE TO BE PROCURED BY THE EMPLOYERITEM 1. CONSTRUCTION ALL RISKS INCLUDING CONSTRUCTION LIABILITY ANDCROSS LIABILITYITEM DETAILSINSURED:
• Employer as the policy holder,
• the Contractor,
• Subcontractors and other contractors, and
• suppliers, professional consultants, architects and any other partyengaged by any of the other insured parties for their Site activitiesonly.PERIOD: The insurance period begins on the day the Site is handed over to theContractor or fifteen (15) days after the issuance of a partial Notice toProceed for the Early Works, whichever occurs earlier, and laststhroughout the construction period until the issuance of the Taking-OverCertificate. The insurance period also applies to the testing and TrialOperation period.THE PROJECT: Construction of a pipeline between the Line Valve Station TU53S –Malměřice (excluding this station) and the Distribution Node Přimda(excluding this station), Czech RepublicINTEREST: Section of property insurance:All risk insurance in case of physical loss, damage to the Works or partsthereof, including material used in the performance of the Works.Additional insurance for the equipment and devices (assembly equipment)of the Contractor / Subcontractor (excluding vehicles with a registrationplate and excluding mechanical, electrical and electronic faults)Section of liability insurance:The insured’s legal liability for third party health or property damagearising out of the performance of the ProjectSUMS INSURED: Section of property insurance:Limited to the Contract valueSection of liability insurance:EUR 10 000 00010,000,000 any one accident or occurrence andaggregated for all occurrences and accidents limit for periodDEDUCTIBLES: Section of property insurance:a) EUR 100,000250,000 any one occurrence during the assemblyand construction period, but outside the testing and testing periodb) 300 000EUR 600,000 EUR any one occurrence during hot testing 119



ITEM DETAILSand defect liability period (24 months)c) 10% of the value of the item subject to a minimum of 10 000EUR 50,000 in respect of constructional plant & equipment, Siteaccomodation, temporary buildings and contentsSection of liability insurance:100 000 EUR 100,000 any one occurrenceGEO-GRAPHICALLIMITS: Anywhere in the Czech RepublicCLAUSES: 002 Cross Liability004 Extended Warranty Period (24 months)115 Designer Risk119 Existing Property200 Supplier risk 120



INSURANCE TO BE PROCURED BY THE CONTRACTORITEM 2. GENERAL LIABILITY AND PRODUCT LIABILITY INSURANCEITEM DETAILSINSURED: The Contractor as the policy holder and the insured for bodily injuryand/or property damage and to the extent of Contractor’s vicarious liabilitycaused by Subcontractors or any other independent contractors engaged byContractor or Subcontractors for their site activities only.Subcontractors and other contractors, and suppliers, professionalconsultants, architects and any other party engaged by any of the otherinsured parties for their Site activities only.PERIOD: From the respective Commencement Date (as such term is defined in theContract) or fifteen (15) days after the issuance of a partial Notice toProceed for the Early Works, whichever occurs earlier, until the end of theDefects Notification Period (as defined in the Contract).INTEREST: To the extent of the limits prescribed below. The Contractor shall provideand maintain insurance for damages arising out of death of or bodily injuryto third parties and damage to third party property except to the Works tobe performed under the Contract occurring during the period of insurancewith the territorial limits and arising out of the project.THE PROJECT: Construction of a pipeline between the Line Valve Station TU53S –Malměřice (excluding this station) and the Distribution Node Přimda(excluding this station), Czech RepublicTERRITORIALLIMITS: Anywhere in the Czech Republic.LIMIT OFINDEMNITY: EUR 4,500,000 any one occurrence for General Liability with total annualaggregate limit of EUR 10,000,000 (or USD equivalent)EUR 8,000,000 any one occurrence for Product Liability and also a totalannual aggregate (or USD equivalent)DEDUCTIBLES: EUR 40,000 any one accident or occurrence.



ITEM 3. PROFESSIONAL LIABILITY INSURANCETHE PROJECT: Construction of a pipeline between the Line Valve Station TU53S –Malměřice (excluding this station) and the Distribution Node Přimda(excluding this station), Czech RepublicTERRITORIALLIMITS: Anywhere in the Czech Republic.LIMIT OFINDEMNITY: EUR 7,000,000 per claim (or USD equivalent) and in aggregate: EUR 15,000,000 (or USD equivalent)DEDUCTIBLES: EUR 125,000 per any one accident or occurrence.ITEM DETAILSINSURED: The Contractor, Subcontractors to the extent they furnish design orengineering services hereunder.PERIOD: From the Base Date (as such term is defined in the Contract) until the endof the Defects Notification Period (as defined in the Contract).INTEREST: Legal liability of the Contractor for loss that the Contractor is legally liableto pay to a third party arising from any claim resulting from a wrongful actthe extent of the limits and project prescribed below.To the extent of the limits prescribed below. The Supplier shall be liablefor compensation or damages arising out of death of or bodily injury tothird party people and damage to third party property arising out of therendering professional services occurring during the period of insurancewith the territorial limits and arising out of the project. There is nocoverage for damages to the Contractor’s product or work itself.



ITEM 4. TRANSPORT INSURANCEDirect physical loss of or damage from external causes to any part of theequipment, plant and material during transport including while beingunloaded at the work site.THE PROJECT: Construction of a pipeline between the Line Valve Station TU53S –Malměřice (excluding this station) and the Distribution Node Přimda(excluding this station), Czech RepublicTERRITORIALLIMITS: Anywhere in the world, as per delivery, except whenever coverageprovided by this policy would be in violation of any U.S. economic ortrade sanctions.LIMIT OFINDEMNITY: Value determined by the applicable policy valuation clause.DEDUCTIBLES: EUR 5,000 any one accident or occurrence.ITEM DETAILSINSURED: The ContractorPERIOD: Until the delivery of equipment, plant and material on Site.INTEREST:



ITEM 5. OTHER INSURANCESPlus all other insurances required by applicable Laws or by the Contract.
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Annex 9 – CONTRACTOR’S PROPOSALCONTAINED ON DVDHASH:SHA256
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Annex 11 – REQUIREMENTS WITH RESPECT TO THE PERSONAL DATAPROCESSINGScope of the processing activitiesThe fulfillment of the Contractors obligations shall be in accordance with this Contract.The main purpose of personal data processing is to use them to ensure fulfillment of the Contractunder 1.1.2.3. in particular their storage and coordination of contracted activities.Duration of processingProcessing of Relevant Personal Data will take place over the duration of this Agreement and then tothe extent necessary (i) for such further period of time as expressly permitted or required by thisAgreement and / or applicable law, and (ii) for the duration of the applicable limitation periods  forthe enforcement of any claims of the Parties arising under this Agreement and in relation to theRelevant Personal Data concerned by the claim of a Party until the termination of the relevantproceedings.Data SubjectsThe Relevant Personal Data involve/concern the following categories of data subjects:(i) Contractors/customers of the Client and their representatives;(ii) Employees of the Client;(iii) Owners and lessees of relevant (special-interest) land plots;(iv) Representatives of of the relevant state administration bodies and authoritiesof the Czech Republic.Relevant Personal Data categoriesContractor may in particular perform the processing of the Personal Data as follows:(i). in case of Contractors/customers of the Client and their representatives:Basic data: name and surname; academic degree; title of the person's post or positionsignature;Contact details: telephone number (land line and cell phone); e-mail address;Training and education of contractors: accomplished qualifications; certificates provingqualification;Compliance with laws and regulations and contractual obligations: reports on any breaches bya contractor's employee of any duties set forth in any laws and regulations or of anycontractual obligations relating to the employee's job;Security data: presence at the workplace.(ii). In case of Employees of the Client (the category of employees also includes Executive Officersand authorized officers/signatories of the Client, members of the Supervisory Board and membersof the Audit Committee):
• Basic data: name and surname; academic degree; title of the post or position;signature;
• Contact details: workplace telephone number; company cell phone number; companye-mail address;



• Security data: presence at the workplace.(iii).In case of Owners and lessees of relevant (special-interest) land plots:
• Basic data: name and surname; academic degree; birth registration number; date ofbirth; signature;
• Contact details: telephone number (land line and cell phone); e-mail address;permanent residence address and place of residence (if relevant);
• Data necessary for performance of the contract (contractual relationship): ownershipshare / leased land plot; Certificate of Title number; easements on the land plot.(iv).In case of Representatives of of the relevant state administration bodies and authorities of theCzech Republic:
• Basic data: name and surname; academic degree; title of the post or position;signature;
• Contact details: workplace telephone number; company cell phone number; companye-mail address.Purposes of Relevant Personal Data ProcessingBased od the Agreement, the Relevant Personal Data processing is performed only for the purposescorresponding to the scope of the processing activities listed above in this Annex [7/8] to thisAgreement.Contact details for the area of personal data protectionClient:Postal adress:NET4GAS, s.r.o.Personal Data ProtectionNa Hřebenech II 1718/8, Nusle, 140 21 Praha 4,Czech RepublicE-mail: osobni.udaje@net4gas.cz
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